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CURRENT TOPICS 


Town Planning Payments: Extension of Time 


TuE closing date for submitting claims to the Central Land 
Board for payments under Pt. I of the Town and Country 
Planning Act, 1954, hitherto fixed by the Central Land Board 
Payments Regulations, 1954, as 30th April, 1955 (see 
98 Sot. J. 859 and p. 67, ante), has now been extended to 
30th June next. This is effected by the Central Land Board 
Payments (Amendment) Regulations, 1955 (S.I. 1955 No. 611), 
and it is to be noticed that even when the extended period 
has expired the Central Land Board will retain their 
discretion to allow a further extension in any particular case. 
The closing date for claims to the Minister for payments under 
Pt. V of the Act is unaffected: it remains as fixed by the 
Act itself, i.e., 30th June, 1955. 


“Contentious ’” and “ Non-Contentious ” 
Business 


THE Court of Appeal discussed, in Re a Solicitor, on 
22nd April, the difference between “‘ contentious business,”’ 
in which a bill must be made out item by item, with a separate 
charge against each item, and “‘ non-contentious business,’ 
a bill for which might be charged by a lump sum. A firm 
of solicitors had been ordered by a master and later’, on appeal, 
by a judge (see ante, p. 96), to deliver a bill of costs in respect 
of work in advising a client regarding her domicile, custody 
of her children and the like, and instructing counsel to draw a 
petition for judicial separation. Before it was filed the client 
terminated the solicitors’ retainer and instructed other 
solicitors. The petition was eventually served substantially 
as drafted by the first solicitors, who later delivered a lump- 
sum non-itemised bill. DENNING, L.J., in reply to a request 
by counsel to draw a clear line between “ contentious ’’ and 
“non-contentious ’’ business for the guidance of the profession, 
said that it would be very convenient if all business before the 
issue of the writ or other originating process was regarded as 
non-contentious, but they were not at liberty so to draw the 
line, for the simple reason that it was not that drawn by 
Parliament. In some cases advising on a client’s rights might 
be non-contentious, but in others it might be contentious. 
In cases where the costs of an opinion could be recovered from 
the other side it must be contentious, but if it could not be 
allowed on a party-and-party basis it was not contentious. 
It was so allowed sparingly by masters (Annual Practice, 
1955, p. 2834). The test sounded vague, but managing clerks, 
experienced in taxation, would, he felt, be able to apply it. 
If a case was settled before it was decided whether to sue in 
the High Court or the county court, the taxing masters would 
act on the analogy of Appendix N and tax the bill on the 
same footing as if a writ had been issued. In cases of doubt, 
they would, he suspected, give the solicitor the benefit of the 
doubt. The court held that as some of the bill was for 
contentious business it was not a good bill. Leave was given 
to appeal to the House of Lords on condition of the appellants 
agreeing to pay the costs of both parties. 
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Legal Expenses of Executive Councils 


THE legal expenses of Executive Councils in cases under the 
disciplinary procedure in the National Health Service 
(Service Committees and Tribunals) Regulations, 1948, 
and the National Health Service (Supplementary Ophthalmic 
Services) Regulations, 1948, are the subject of a Ministry of 
Health circular to Executive Councils dated 20th April. The 
Minister’s information suggested that on occasions costs have 
been excessive in connection both with appeals to him and 
with representations to the National Health Service Tribunal. 
As regards appeals to him, the Minister’s view is that in 
ordinary cases the clerk of the Executive Council should (as 
is the practice in many areas) be able to put the council’s 
case himself without incurring legal expenditure. Where an 
Executive Council have instructed solicitors to act for the 
council in disciplinary proceedings, they have a right, the 
Minister states, as client, to ask the solicitors for an itemised 
bill of costs and for the bill to be taxed if it is considered 
excessive. All bills received in future arising out of such 
proceedings which exceed in amount £50 (including any fees 
paid to counsel) should be submitted to the Ministry for 
advice before they are taxed or agreed. When the bill is 
thus submitted the council should give their views as to its 
reasonableness. The Ministry will require taxation in all 
cases where they are not satisfied the bill is reasonable. The 
circular adds that the council should not leave the question 
of the briefing of counsel as a matter of routine to be decided 
by their solicitors. Where the solicitors recommend that 
counsel should be briefed, it is considered that the council 
should specifically authorise the incurring of such an expense. 
While it is fully realised that the amount of counsel’s fees 
must depend to a large extent upon the complexity and length 
of the case, it is considered that in a case which discloses no 
special difficulties counsel’s brief fee should not exceed 
ten to fifteen guineas. In addition, of course, there may be 
conference fees, fees for settling the case, fees for advising on 
evidence and refreshers. Where it is proposed that counsel’s 
brief fee should exceed twenty-five guineas the council must 
obtain the Minister’s approval before the fee is agreed. 


Unnecessary Strikes 


THE thought that perhaps the law is at fault in not being 
able to prevent completely unreasonable stoppages of essential 
work must have occurred to lawyers during the past few 
weeks. A statement issued in Stockholm on 7th ‘April 
on behalf of the International Press Institute, the International 
Federation of Newspaper Publishers and others lends force 
to the suggestion that such stoppages can be avoided. Since 
1937, it said, a system has been operating in Sweden by which 
the newspaper publishers and the printing trade unions had 
an agreement to submit all disputes to arbitration. The fact 
that the agreement had been repeatedly prolonged proved 
that both parties had had favourable experience of the 
system. Swedish employers and employees were willing to 
put their experience of their system at the disposal of every- 
body interested. That prevention of unwanted strikes and 
lockouts can be achieved has also been amply proved by the 
experience of Australian States in which industrial conciliation 
has come to be regarded as part of the necessary sphere of 
social legislation, and permanent industrial appeal courts with 
their own judges are in constant session. The Wages Councils 
of Great Britain have done some useful work, but less than 
25 per cent. of Britain’s labour force of about 20 millions 
are affected by statutory orders resulting from their work. 
The orders deal primarily with minimum remuneration rates 
and holidays with pay. Both the Swedish and Australian 
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experiences (see Dr. FOENANDER’S essays on Better Employ- 
ment Relations (1954), published by The Law Book Company 
of Australia Pty., Ltd.) deserve close study. Surely there js 
something to be learned from them. 


Road Safety and the Churches 


At a London conference on 23rd April called by the 
Pedestrians’ Association, the BIsHop OF CARLISLE said that 
the whole problem of safety on the roads must be seen in 
the setting of our general responsibility and duty towards 
our neighbours. The State must make a gigantic effort at 
once to provide better and safer roads. The State also has 
an obligation to see that penalties for offences which endanger 
life on the public highway are adequate. In many cases 
fines have ceased to be penalties. More use should be made 
of suspension of licence for short or long periods. The 
Rev. E. S. TowELt, of the General Assembly of the Church 
of Scotland, referred to the cutting of time schedules, police 
economies at the expense of proper control, payment of 
drivers’ fines in order to get goods delivered no matter what 
the legal speed might be, advertising 100 miles per hour cars, 
and the drink industry. The Rev. Epwarp RocErs, of the 
Free Church Federal Council, said that the really dangerous 
man was not the man who was so drunk that a conviction 
could be obtained against him, but was the man who had had 
one or two drinks, and whose vision and judgment were 
impaired without his being aware of it. It was this which 
swelled the alarming figures in the Ministry of Transport 
reviews logged as ‘‘ misjudging clearance,’ “ inattentive’’ 
and “‘ overtaking improperly.’’ He suggested the appoint- 
ment of a select committee with wide terms of reference. 
Dr. A. L. GoopHarT, K.B.E., Q.C., said that if we could 
convince the people of this country that it is a wicked thing 
to gamble with the lives of others, then the problem of road 
safety would in large part be solved. 


Endorsement of Cheques 


A DEPARTMENTAL Committee under the chairmanship 
of Mr. A. A. Mocatta, Q.C., has been set up “ to consider 
(a) whether, and if so in what circumstances and to what 
extent, it is desirable to reduce the need for the endorsement of 
order cheques and similar instruments received for collection 
by a bank; (b) what, if any, amendment of the Bills of 
Exchange Act, 1882, or other statutory provision should be 
made for this purpose.’” Other members of the Committee are 
Lorp CHorRLEY, Mr. A. H. Ensor, Mr. E. J. PARTRIDGE 
and Mr. W. K. M. SLIMMINGs. 


Guide to National Insurance 


A NEW booklet, ‘‘ Everybody’s Guide to National 
Insurance’’ (published by H.M. Stationery Office on 
21st April, 6d.), explains in thirty-two pages how the two 
schemes of National Insurance—the main scheme (compulsory 
for nearly everyone) and the industrial injuries scheme 
(compulsory for everyone working for an employer)—operate. 
It gives the new rates of contribution which come into force 
on 6th June and lists fully the new rates of benefit, some of 
which begin to operate next week. It tells who pays 
contributions, what the benefits are and the conditions on 
which they are paid. It also advises how to claim benefits 
and, particularly, when to claim them. In a foreword to 
the booklet the MINISTER OF PENSIONS AND NATIONAL 
INSURANCE says that by knowing the rules of the National 
Insurance schemes one can safeguard one’s right to benefits. 
Booklets such as this are also useful to legal advisers in 
providing a survey in easy language of a difficult subject. 
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THE FINANCE BILL, 1955 


THe Finance Bill this year has been introduced into 
Parliament under unusual circumstances; it received its 
second reading in the House of Commons on 25th April and 
may, indeed, have made further progress before these words 
appear. Unlike most of its predecessors, it consists of three 
clauses occupying less than three pages and deals only with 
certain changes in the rates of income tax and in personal 
reliefs. It should not, of course, be overlooked that a second 
Finance Bill could be introduced into the new Parliament later 
this year by the then Government if it were considered 
desirable so to do. However that may be, the present Bill, 
although short, is not entirely without interest. 


Rates of Income Tax 
The rates proposed for 1955-56 are :— 
First £60 of taxable income 2s. 3d. in the £ 


Next £150 rm i: SE a a ss 
Next £150 ie i ee 8 
Remainder i 5 OBO ee se. ws 


This represents a reduction of 6d. in the standard rate 
and 3d. in each of the lower rates, but it is to be noticed that 
the lowest rate now applies only to the first £60 and not to 
the first £100 of taxable income as heretofore. 


It will be recalled that where income assessed upon a married 
man includes any earned income of his wife, the amount of 
income chargeable at each of the lower rates is, by the Income 
Tax Act, 1952, s. 220, increased. In effect the reduced rate 
relief is given both in respect of the husband’s own income 
and also in respect of the wife’s earned income to the extent, 
but only to the extent, that the latter is sufficient for the 
purpose. The appropriate amendments to s. 220 of the 1952 
Act are to be found in cl. 2 (7) of the new Bill. 


Rates of Sur-tax 

These remain unchanged so that the combined rates of 
income tax and sur-tax will in each case be 6d. in the £ less 
than at present. We have thus reached the stage where a 
taxpayer is allowed to retain at least 1s. 6d. in the £ of all his 
income. 


‘Personal Allowance 


The personal allowances are increased in the case of single 
persons from {120 to £140, and in the case of married persons 
from £210 to £240. 


Child Allowance 

It will be recalled that heretofore this has been an allowance 
for (i) any child living at any time within the year of assess- 
ment and under sixteen years of age at the commencement 
of the year of assessment ; (ii) any child of any age receiving 
full-time instruction at any university, college, school or 
educational establishment ; or (iii) any child undergoing 
whole-time training for a trade, profession or vocation, if, 
but only if, the child’s emoluments did not exceed £52 per 
annum. The allowance is of {85 per year and is not available 
in any of the three above-mentioned cases if the child’s own 
income exceeds {85 per year. It is to be observed that in 
the third case the income limit of {85 per year and the 
emolument limit of {52 per year are both applicable, so that 
if an infant undergoing whole-time training, etc., enjoyed 
{45 earned income and {45 unearned income there would 
be no allowance available to its parent. 


The allowance is now, for 1955-56, to be increased from 
£85 per year to £100 per year, and the special requirement 
applicable to the third class—that the child’s emoluments 
should be not more than 452 per year—is abolished. The 
limit of the child’s income is, however, left at 485 per year, 
so that the position now is that if the child has £85 a year 
or more the parent will lose the allowance of £100 per year. 


Dependent Relative Allowance 

It is provided by the Income Tax Act, 1952, s. 216, that if 
a taxpayer can show that he maintains at his own expense 
either— 

(i) his mother or mother-in-law, whether or not she is 
incapacitated by old age or infirmity from maintaining 
herself, or 

(ii) any relative of himself or his wife who is so 
incapacitated, 

he is entitled to an allowance of £60 per annum in respect 
of every person so maintained. Heretofore it has been the 
case that the allowance of {60 is to be reduced by an amount 
corresponding to that by which the dependent relative’s 
own income exceeds £85: thus if the dependent relative’s 
own income were {100, the relief would be £45. As a matter of 
arithmetic it follows that if the relative’s income amounted 
to £145 no allowance would be available. 

Under the new proposals the allowance remains at £60, 
but it is to be reduced only by the amount by which the 
relative’s own income exceeds {105 rather than {85 as before. 
It follows that some part of the relief will be available for any 
relative whose income does not exceed £165. 


Age Allowance 

It will be recalled that on incomes earned or unearned up 
to {600 a deduction of two-ninths may be claimed where 
either the taxpayer or his wife is over the age of 65 years 
at any time during the year of assessment. By the Income 
Tax Act, 1952, s. 211 (3), a measure of marginal relief is 
provided in that the tax normally payable,is reduced to the 
tax which would have been payable on an income of exactly 
£600 plus five-eighths of the amount by which the net total 
income exceeds £600. It is proposed in cl. 2 (4) of the new 
Bill that the appropriate fraction in 1955-56 shall be three- 
fifths and not five-eighths. , 


Small Income Relief 

It is provided by the Finance Act, 1952, s. 15, that where 
an individual not entitled to age relief as mentioned above 
has a total income of not more than £250 then he may claim 
a similar relief of two-ninths of his income: such relief is in 
substitution for and not in addition to earned income relief 
under the Income Tax Act, 1952, s. 211. Where such a 
person’s income exceeds £250 but does not exceed £350 he 
is entitled to marginal relief in that the amount of tax is 
reduced to that which would have been payable if his total 
income had been £250 plus two-fifths of the amount by which 
his total income exceeds £250. 

It is now proposed that for 1955-56 the sum of {£300 will 
be substituted for £250 and the sum of £400 will be substituted 
for £350, whilst the tax payable will be the tax which 
would have been payable on an income of £300 plus nine- 


twentieths of the income over that figure. 
Z 
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It may be observed in passing that where there is an 
income of between £300 and £400 some of which is earned 
and some of which is not earned it will be necessary in 
each case to consider whether it is more advantageous 
to claim small income relief and forgo earned income relief 
or vice versa. 
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P.A.Y.E. Deductions 
In order to allow sufficient time for the necessary adminis- 
trative arrangements to be made, the Bill provides in effect 
that in the case of income which is within the scope of the 
P.A.Y.E. system, the alterations in rates and allowances will 
become effective on the first pay day after 5th July, 1955 
G. B. G. 


EXCLUSION OF SELLERS’ LIABILITY IN THE 
MOTOR TRADE 


Section 55 of the Sale of Goods Act, 1893, particularises 
three ways in which a right, duty or liability arising by 
implication of law under a contract of sale may be varied or 
negatived. Where there has been previous business between 
the parties, the court may take the view that a fresh contract, 
silent on a relevant term, is so to speak to be set in a back- 
ground taking its hue from the past transactions, so that the 
missing term is supplied therefrom though, so derived, it 
differs from a term which the law would otherwise imply. 
This the section calls variation by course of dealing. A usage, 
if it be such as to bind both parties, may also modify a 
potential implication of law. These are interesting but 
exceptional instances. The most common method of variation 
is by express agreement, and, since in successful commerce 
it is usually the seller who frames the terms, the legal 
incidents which it is most frequently sought to vary are those 
imposing a liability on the seller or manufacturer. It is of 
clauses excluding such liabilities, with special reference to 
the motor car cases, that we have been asked to write. 

Clauses of the kind in question often appear in catalogues 
or on show-cards and price tickets. A preliminary issue of 
fact may therefore be whether or not the words on which the 
seller relies do in fact form part of a particular contract. 
Turning up the authorities on the cognate topic of conditions 
referred to on railway tickets—Parker v. South Eastern 
Railway Co. (1877), 2 C.P.D. 416, and the rest—we deduce 
that if a seller wishes to rely on a stipulation not incorporated 
in a document signed by the buyer, he must show that he 
has done what is reasonably sufficient to give notice of it to 
the buyer. Normally, however, the clause will be set out or 
referred to in an order form or other document bearing the 
purchaser’s signature, and will therefore, in the absence of 
fraud or misrepresentation, bind him even if he does not in 
fact read it (L’Estrange v. Graucob, Ltd. |1934) 2 K.B. 394). 

The purchaser of a new car may contract with a dealer, 
acting either independently or as agent for the manufacturer. 
Or, if he is to purchase by the process disarmingly called 
easy-payment, a buyer’s contract may be with a finance 
company, which will have acquired the car for the purpose 
of passing it on by hire purchase or credit sale. In any of 
these cases the manufacturer’s own standard terms will 
commonly be imported into the buyer’s contract. Typical 
conditions of business of a car manufacturer give a specific 
guarantee for a limited period reckoned from the date of 
delivery to the first user and covering the replacement of 
defective parts. The guarantee is given on terms which 
expressly exclude other forms of liability: the makers seek 
to decide for themselves the degree of their responsibility. A 
second-hand car sale is untrammelled by manufacturers’ 
terms of business, but a second-hand dealer usually insists on 
a clause similarly excluding the statutory implications. 

To what extent are these efforts to override the normal 
incidents of a contract of sale effective ? It depends entirely 
on the true construction of the particular exclusion clause in 


the events that happen. We can give very little more by 
way of general guidance than a reference to some of the 
decided cases on the subject. 

First, briefly, as to the obligations on the seller, whether or 
not he is the manufacturer, which the law would imply if 
there were no such exclusion clause in an agreement for sale 
of a car or an accessory. Those chiefly in point are the well- 
known conditions and warranties as to the correspondence of 
the goods with any description and with any sample by which 
they are sold; and as to the quality and fitness of the goods 
in the cases mentioned in s. 14 of the Sale of Goods Act. 
(Incidentally, corresponding warranties are implied with 
regard to the fitness and quality of materials used by a 
repairer who undertakes work on a car if the customer is shown 
to have relied on the repairer’s skill in the selection of materials 
(Myers & Co. v. Brent Cross Service Co. [1934] 1 K.B. 46).) 
Particular instances of the application of these statutory 
conditions and warranties to the motor trade are in Bristol 
Tramways, etc., Carriage Co. Ltd. v. Fiat Motors, Ltd. [1910 
2 K.B. 831 (omnibuses too slightly built for the purchaser's 
particular purpose, known to the suppliers though not 
mentioned in the contract) ; and in Jackson v. Rotex Motor 
and Cycle Co., ibid., p. 937 (unmerchantable motor horns). 
In both the Bristol Tramways case and in Baldry v. Marshall 
1925) 1 K.B. 260 the proviso in s. 14 (1) as to trade names 
was held inapplicable to motor vehicles described by a 
manufacturer’s name, on account of variations in specification. 
But this is a question of fact and it is not thought that the 
decisions in question would be a safe guide in cases concerning 
modern popular models. 

The most famous case on a liability-exclusion clause has 
nothing to do with motor cars. The contract in Wallis, 
Son & Wells v. Pratt & Haynes 1911) A.C. 394 was one for 
the sale by description of common English sanfoin seed. It 
provided that the sellers gave no warranty, express or implied, 
as to certain matters, including description. On the seed 
turning out to be the commercially less valuable giant sanfoin, 
the sellers pleaded this clause in answer to a claim for damages. 
The House of Lords seized on the distinction in this connection 
between conditions and warranties which every student of 
the subject learns to recognise. The case is usually quoted 
for its résumé of the respective courses open to a party 
according as the breach of which he complains is of a condition 
or of a warranty. The simple moral of Wallis v. Pratt is, 
however, that you cannot exclude a condition by referring 
only to warranties. 3y law the obligation to deliver the 
kind of goods stipulated for in a contract of sale is an 
obligation which has the status of a condition,”’ in the words 
of Fletcher Moulton, L.J. The exclusion clause was 
inadequate. 

We see the same principle applied to a motor car contract 
in Baldry v. Marshall, supra, in relation to another of the 
implied statutory conditions, that of fitness for a particular 
purpose made known by the buyer to the seller, the formet 
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relying on the latter’s judgment. The circumstances are 
instructive. The plaintiff inquired for particulars of a 
Bugatti car. He received the reply from the defendants 
that they were in a position to supply him with all the 
information necessary, thereby inviting, as Bankes, L.]J., 
said, the plaintiff to rely on their skill. At an interview the 
plaintiff made it plain that he wanted a comfortable touring 
car. The defendants said that a Bugatti car would suit him 
and showed him a specimen. He thereupon signed an order 
incorporating a clause corresponding to that which we have 
described above as a typical manufacturer’s term—a guarantee 
against breakages in return for the exclusion of ‘‘ any other 
guarantee or warranty, statutory or otherwise.’’ Apparently 
the Bugatti was not a comfortable tourer. The Court of 
Appeal held that the exclusion clause was not apt to negative 
the implied condition under s. 14 (1) of the Sale of Goods Act. 
It was confined to guarantees and warranties. 

In Andrews Bros. v. Singer & Co. [1934] 1 K.B. 17 the clause 
before the court avoided this verbal trap only to fall into 
another. It was expressed to exclude “‘ any warranty or 
condition implied by common law statute or otherwise,’’ and 
was contained in a contract for sale of a new Singer car. The 
car supplied had run for a considerable mileage. The 
purchasers claimed damages. For the defendants it was 
argued that “‘ new’ was a word of description, and that the 
obligation to supply goods conforming to that description 
was a condition implied by s. 13 of the Sale of Goods Act 
and therefore excluded by the contract. The Court of Appeal, 
however, found the word ‘‘ new ’’ to be not an implied but an 
express term of this particular agreement and affirmed a 
judgment for the buyers. 

When selling used cars, dealers sometimes require the 
purchaser to acknowledge by a signed statement that he has 
seen or tried (or both) the condition of the car and approves 
of it. Such a document signed by the buyer may clearly 
affect the normal statutory implications. Further, it appears 
that if a trial or inspection of the car is genuinely contemplated 
by the parties (as it usually is) some of the implied conditions 
may well be treated as negatived without there being any 
express exclusion clause. An authority impinging on this 
situation is Horn v. Minister of Food [1948] 2 All E.R. 1036, 
a case about the perishing of potatoes. There a contract for 
particular goods, which had been inspected, provided for a 
notification by the seller of any excessive deterioration in the 


‘goods before delivery. Morris, J., as he then was, held that 


there was in these circumstances no implied condition of 
merchantable quality. 

A second-hand seller is unlikely to “ play down’”’ the car 
he has to sell. He may well, on the contrary, take occasion 
to exercise himself in the art of salesmanship, and may 
thereby (for people will twist words so) later find that he has 
given some independent warranty which no degree of wording 
in the contract will suffice to modify. We mean no offence 
to the parties when we describe Webster v. Higgin [1948] 
2 All E.R. 127 as a salesmanship case. Clause 5 of the 
contract deemed the defendant ‘‘ to have examined or caused 
to be examined the vehicle prior to this agreement and to 
have satisfied himself as to its condition, and no warranty, 
condition, description or representation on the part of the 
owner as to the state or quality of the vehicle is given or 
implied, any statutory or other warranty, condition or 
description or representation whether express or implied as 
to the state, quality, fitness or roadworthiness being hereby 
expressly excluded.’’ This clause appears so comprehensive 
that it surely would have protected the seller in spite of the 
harsh things Lord Greene, M.R., said about the inside of the 
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car. But Lord Greene and Evershed, L.J., emphasised the 
use of the present tense, and Wrottesley, L.J., agreed with 
them that the words of cl. 5 were not so clear as to invalidate 
the independent warranty of roadworthiness which the 
plaintiff’s representative had given and on which the whole 
transaction proceeded. 


The “seen tried and approved’’ formula suggests a 
connection with a non-contractual kind of liability, that 
associated with the case of Donoghue v. Stevenson. The 
principle of that decision has been applied to motor car law 
in Malfrot v. Noxal, Ltd. (1935), 51 T.L.R. 551, in Stennett v. 
Hancock & Peters [1939] 2 All E.R. 578 (both repairer cases) 
and in Herschthal v. Stewart and Ardern, Ltd. '1939) 4 All E.R. 
123 (company reconditioning a car), so as to impose on a 
person performing any workshop operation on a motor car a 
duty, owed to anyone who might otherwise be injured by it, 
to observe reasonable care in carrying out the work. The 
practical importance of this fact is that it goes beyond the 
privity of contract. A passenger in the car or a passer-by 
may in appropriate circumstances rely on it. Even between 
contracting parties a clause excluding conditions and 
warranties will not shut out tortious responsibility (Clarke v. 
Army & Navy Co-operative Society {1903} 1 K.B. 155). It is 
part of the rationale of Donoghue v. Stevenson liability that 
there should be sufficient proximity between the negligence 
and the injury, and that would be destroyed by an 
independent examination of the article. In Stennett’s case 
Branson, J., said: “I think it right to say that if, upon the 
facts of the case, it had appeared that Hancock {the owner 
should reasonably have examined the wheel before putting 
it into use, and had failed to do so, then there would have 
been a novus actus interveniens which would break the 
continuity necessary to make Peters [the repairer] liable to 
the female plaintiff {a pedestrian injured by the wheel coming 
off}.’’ Is it possible to contract for such intermediate 
inspection ? Tucker, J., in Herschthal’s case held that there 
must be more than just an opportunity of examination. The 
parties must contemplate an actual examination and, on the 
facts of the case he was dealing with, that examination must 
be by the plaintiff. It is not thought that the “ seen tried 
and approved ’’ clause would be a defence in itself even 
against the signatory to it, and it could not, at all events, 
without blossoming into an actual inspectton carried out to 
the knowledge of the repairer, afford an answer to a third 
party. 

A not dissimilar field of speculation offers itself in 
considering a form of statutory liability which certainly 
bears on car manufacturers and on sellers of cars, new or old. 
This arises from regulations made under the Road Traffic 
Acts. There is no question of a contractual exclusion here, 
but apparently in certain circumstances breach of the regu- 
lations will avoid a contract of sale. The newly consolidated 
Motor Vehicles (Construction and Use) Regulations, 1955, 
lay down standards of dimension and of mechanical efficiency 
for vehicles of various classes and their equipment. The 
relevant provisions for our purposes are those contained in 
Pt. II of the regulations, descriptively headed ‘‘ Regulations 
governing the construction, weight and equipment of motor 
vehicles and trailers.’’ They are to be distinguished from 
those in Pt. III, which relate to the use of such vehicles. For 
while it is a punishable offence to commit a breach of any of 
the regulations, the only reference in the Acts to a contract 
for sale is that in s. 8 (1) of the 1934 Act, which makes it, 
subject to certain defences, unlawful to sell or supply (or offer 
so to do) a motor vehicle for delivery in such a condition that 
its use on a road would be unlawful by reason of s. 3 of the 








300 [Vol. 99] 


principal Act of 1930. And that section has been held in 
Vinall v. Howard (1954) 1 Q.B. 375 to support only the 
regulations in Pt. II of the similarly-named regulations of 1951. 

Manufacturers and sellers must remember, then, that a 
contract for sale of a vehicle which, whether on original 
manufacture or on structural alteration (cf. Keeble v. Miller 
(1950) 1 K.B. 601), is defective in such a way as to infringe 
a regulation in Pt. II would, in the absence of one of the 
statutory defences, be altogether illegal. In an article in 
The Solicitor for October, 1953 (vol. 20, p. 243), the suggestion 
is made that a clause inserted in the agreement might be 
sufficient to found a defence and so save the contract. The 
purchaser would, it is there suggested, expressly agree to 
comply with the regulations before putting the vehicle on 
the road, and the statutory defence which this is intended 
to invoke is the seller’s reasonable cause to believe that the 
vehicle would not be used on a road in the United Kingdom 
until it had been put in a condition in which it might lawfully 
be so used (see s. 8 (4) of the 1934 Act). Again, we think, 
with respect, that the seller would have to show more than 
a mere routine insertion of that clause. It would not avail 
him if he stood by while the buyer drove away the car. 
Delivery by breakdown van at another repairer’s premises 
is not likely to be a popular stratagem in the trade. 

Poor maintenance of a vehicle offends Pt. III of the 
Construction and Use Regulations and, according to the 
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actual decision in Vinall v. Howard, does not avoid a contract 
to sell it. But as there is no civil right of action for breach 
of this statutory duty (Badham v. Lambs, Ltd. |1946} K.B. 45) 
it is not a relevant subject-matter for exclusion clauses, 
quite apart from the wider question whether it is possible at 
all to contract out of criminal liability. 

Sales of motor accessories may sometimes be by description 
or sample. The contract will possibly include the phrase 
“with all faults and imperfections.”’ It has been held in 
Robert A. Munro & Co., Lid. v. Mever |1930) 2 K.B. 312, 
and by the derivative decision in Champanhac & Co. v. Waller 
& Co. 1948) 2 All E.R. 724, that expressions such as this do 
not force the buyer to accept goods which do not correspond 
with the description or sample. Slade, J., suggested in the 
later case, however, that in a sale by sample the words might 
serve to relieve the seller from liability under the Sale of 
Goods Act for defects in the sample which were not apparent 
on a reasonable examination. 

Perhaps a not inapposite summing up of this catalogue of 
instances might be to say that it is possible to restore by 
contract the rule of caveat emptor free from the exceptions 
grafted on to that tag by the Sale of Goods Act, but very 
comprehensive words are necessary to ensure complete success 
in all eventualities; and further that there are some other 
heads of potential liability which manufacturers and dealers 
in the motor trade need to watch. ee 


ASSIGNMENT OF PART OF DEBT: ASSIGNOR’S RIGHTS 


THE case of Walter & Sullivan, Ltd. v. J. Murphy & Sons, 
Ltd. {1955| 2 W.L.R. 919, and p. 290, ante, has been reported 
for the proposition that where there has been an equitable 
assignment by way of charge of part of a debt alleged to be 
owing, the assignor cannot recover either the whole debt 
or the excess over the part assigned from the debtor without 
bringing the assignee before the court. This is a proposition 
for which no precise authority can be found, or at any-rate 
can be easily found, in the books, and the case is therefore 
of some interest. 

The defendants owed £1,808, it was alleged, to the plaintiffs 
for work done, and the plaintiffs brought this action against 
the defendants for this amount. Before any defence was 
delivered, the plaintiffs, who were indebted to H. & Co. 
in the sum of £1,558, gave the defendants an irrevocable 
authority to pay this smaller sum to H. & Co. The defendants 
then delivered their defence, in which they pleaded, inter 
alia, that this arrangement amounted to an assignment of 
part of the debt claimed by the plaintiffs and that as regards 
both the £1,558 and any excess no claim lay without the 
joinder of H. & Co. This point was tried as a preliminary 
issue and judgment was given for the defendants. The Court 
of Appeal, whose decision it is which is now reported, affirmed 
this decision, on the following grounds. The arrangement 
between the plaintiffs and H. & Co. amounted to an equitable 
assignment by way of charge of part of the debt alleged to 
be due from the defendants. In the normal case, where an 
assignee under an equitable assignment sues, the assignor 
is a necessary party in order that he may be bound at law ; 
in the present case the whole object of the notice which the 
plaintiffs had given to the defendants when they gave the 
latter an irrevocable authority to pay part of the alleged 
debt to H. & Co. was to protect H. & Co., and after receipt 
of that notice the debtors would pay the creditors at their 
peril. And, finally, in the words of Parker, L.J., who delivered 


the judgment of the Court of Appeal, “in the present case 
the assignment is only part of the debt, and that being so, 
the plaintiff cannot recover even the excess, if any, over the 
part assigned without bringing [H. & Co.| before the court 
(Re Steel Wing Co., Ltd. {1921} 1 Ch. 349).”’ 

This reference to Re Steel Wing Co., Ltd., suggests that 
that case, like the case now under consideration, was one in 
which the assignor of part of a debt sued the debtor after the 
assignment without making the assignee a party to the 
action. But, in fact, the position there was very different. 
The company was indebted in a sum of money to 4. 
A assigned the whole of this debt to B, and there was some 
question whether this assignment was an assignment within 
the statute (then s. 25 of the Judicature Act, 1873, now s. 136 
of the Law of Property Act, 1925), or whether it amounted 
merely to an equitable assignment ; but in view of the way 
in which the case as a whole was decided, this particular 
point became immaterial. B then assigned one half of the 
company’s debt to C, and notice of this assignment (as also 
of the earlier assignment by A to B) was given to the company. 
C demanded payment of the half of the debt assigned to him 
from the company, and when the company defaulted, 
presented a petition, as a creditor, for the winding up of the 
company. P.O. Lawrence, J. (as he then was), held that 
the petition was regular and made an order for winding up. 

In the course of his judgment the learned judge dealt with 
a number of points which had been made on behalf of the 
company. One of the questions which was argued was 
whether an assignment of a definite part of a debt is within 
the statute or not. On this question the authorities were not 
unanimous, there being then two decisions at first instance 
in the English courts at variance with each other, and a 
decision of an Irish court to the effect that such an assignment 
is not within the statute. P.O. Lawrence, J., concurred in 
the opinion of the Irish court on this point, which thus gave a 
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preponderance of opinion (which he therefore followed) that an 
assignment of part of a debt does not operate to pass the legal 
right to recover such part to the assignee. But this did not 
affect the right of C to present a petition for the winding up 
of the company, for the assignment of part of the debt had 
made C a creditor in equity of the company and that was 
sufficient to bring him within the provisions of the Companies 
Act (then s. 137 of the 1908 Act ; now s. 224 of the 1948 Act) 
enabling a creditor to present such a petition. Finally 
(and it is at this point only that this decision begins to bear 
directly on the problem which came before the Court of Appeal 
in the recent case) it was contended on the company’s behalf 
that even if C were held to be a creditor of the company 
in equity, the expression “‘ creditor’’ in the relevant provi- 
sions of the Companies Act, although it would include a creditor 
in equity entitled to the whole of a debt, ought not to be 
extended so as to include a creditor in equity entitled to part 
only of a debt. 

On this question, P.O. Lawrence, J., expressed the view 
that as in an action by an assignee of part of a debt the court 
would require the persons entitled to be parties, as regards 
B at any rate in the case before him the court would require 
him to be a party to any action brought by C to enforce 
payment of his half of the debt ; but in his judgment, the fact 
that C could not serve an effective demand for payment 
under the Judicature Act and could not, therefore, alone 
maintain an action at law for the recovery of his half of the debt 
did not necessarily imply that he could not serve an effective 
demand for payment under the Companies Act, and, on the 
default of the company in making payment, present a winding- 
up petition as a creditor. The main reason why an assignee 
of a part of a debt, the learned judge went on to say, is 
required to join all parties interested in the debt in an action 
to recover the part assigned to him, was that the court 
cannot adjudicate completely and finally without having such 


Landlord and Tenant Notebook 


REQUIRING 


THouGH English was not the mother-tongue of either of the 
parties in Woods v. Wise [1955] 2 W.L.R. 734 (C.A.) ; ante, 
p. 234, both appear to have been familiar with the expression 





' “ key-money ’’ and, perhaps, sufficiently so to have been able 


to suggest some modification of the definition given in the 
1936 edition of the Shorter Oxford English Dictionary. That 
definition runs: ‘‘ A payment required from the tenant of a 
house before he is allowed to have the key ’’; as now under- 
stood, the payment is, surely, one required from the 
prospective tenant before he is allowed to have a tenancy. 


The issues raised in the action related both to the meaning 
of ‘‘ premium ”’ and to that of “ require ’’ in the Landlord and 
Tenant (Rent Control) Act, 1949, s. 2 (1): ‘‘ A person shall 
not, as a condition of the grant, renewal or continuance of a 
tenancy to which this section applies, require the payment 
The fifth sub- 
section gives the payer a right to recover such a payment, 
and in the action the plaintiff claimed the return of a sum of 
£850 as bearing the stigmatised character. 

It appeared that when negotiating for an underlease 
of a controlled flat the plaintiff had been told by the 
defendant that its rent was {263 10s. a year for a 14-year 
lease. She told him that she would like a smaller rent as 
she did not want so large a yearly commitment, and sug- 
gested paying ‘‘ a sum of commuted rent ”’ so that the annual 
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parties before it ; the absence of such parties might result in 
the debtor being subjected to future actions in respect of 
the same debt and moreover might result in conflicting 
decisions being arrived at concerning such debts. But this 
reasoning did not apply to a winding-up petition, the court 
being then in a position to investigate and adjudicate upon 
the debts of all creditors of the company. 

It may be observed that in the case of an action at law by 
an equitable assignee of a debt or any other chose in action 
there is, or at any rate before the fusion of law and equity 
was, an additional reason why the legal owner of the debt 
or chose in action must be made a party to the action, and that 
is that the legal owner is, or was, the proper person to bring 
an action at law; and although the historical necessity for 
this rule may no longer be valid, it is still the practice in such 
a case to insist on the legal owner being before the court in 
some capacity, as a defendant if not as a plaintiff (see, e.g., 
E. M. Bowden’s Patents Syndicate, Ltd. v. Herbert Smith & Co. 
[1904] 2 Ch. 86, at p. 91). But the main reason for the 
practice, and perhaps the only one which is now completely 
valid, is that stated by P.O. Lawrence, J., and that reason is, 
of course, equally compelling whether the action to recover 
the debt or any part of it is brought, as in the more usual and 
familiar case, by an equitable assignee of the debt or some part 
of it, or by the assignor. 

That is how the earlier decision became relevant in the case 
under consideration, which is, therefore, a decision on a point 
which has not in terms been previously decided. In this 
case, the assignment was of part of a debt and was construed 
as an assignment by way of charge only, but the principle 
on which it was decided is wide enough to cover any case of an 
equitable assignment of a debt or other legal chose in action. 
In any such case, therefore, the assignor cannot bring an 
action against the debtor without making his assignee a party. 

“Apo” 


A PREMIUM 


rent would be about £200. Ultimately, after some hard 
bargaining (according to the plaintiff)» £850 ‘ commuted 
rent ’’ and {190 a year were agreed to. 


The county court judge came to the conclusion that the 
£850 was not a premium within the meaning of the section, 
and dismissed the claim accordingly. A great deal was said in 
the Court of Appeal about this point, but as the decision was 
upheld, not on that ground, but on the ground that the 
payment had not been proved to have been “ required ”’ 
by the defendant, it may be convenient to deal with the latter 
question first. 

Neither the evidence given and tendered by the plaintiff 
nor that adduced by the defendant on this question was 
accepted by the county court judge, and Romer, L.J., in 
particular emphasised the point that the burden of proving 
that the payment possessed ‘‘ the offending characteristic ”’ 
was on the plaintiff. The judge had not believed her state- 
ment that the defendant had demanded the payment as 
‘‘key-money ’’; and the subsection did not say that a person 
must not receive the payment of a premium. (One may 
recall that price control legislation, while it anticipated 
“couple selling,’ found itself unable to tackle ‘ couple 
buying,’ and that would-be purchasers of price-controlled 
commodities often found that suppliers produced such from 
under their counters only when other commodities had been 
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purchased.) As far as the evidence went, 3irkett, L.J., 
pointed out, the initiative might well have come from the 
plaintiff. 

The discussion of whether the payment was a premium, 
while not productive of any very definite conclusion, was 
instructive. As mentioned, the expression ‘‘ commuted 
rent ’’’ came into use at an early stage ; indeed, the plaintift’s 
solicitor, who acted for her in the settling of the lease, modestly 
admitted that he had ‘‘ got that.idea’’ from her. 

The expression “‘ commuted rent ’’ was thereafter used by 
the solicitors for both parties during the negotiations leading 
up to the final settlement of the terms of the lease, but not 
in that document itself, the operative words being: “In 
consideration of the sum of £850 paid by the tenant to the 
landlord on or before the execution hereof . . . and of the rent 
and covenants by the tenant hereafter reserved and contained 
the landlord hereby demises to the tenant... To hold the 
demised premises unto the tenant for the term of 14 years 
from 1st November, 1952 (determinable nevertheless as here- 
inafter mentioned), paying therefor yearly during the said 
term the rent of £190 by equal quarterly payments.’’ A 
later sub-clause gave either party a right to break at seven 
years. A still later one entitled the landlord to the offer 
of a surrender in the event of intended alienation and provided 
for repayment of a proportion of the {850 if the offer were 
accepted. 

The county court judge came to the conclusion that the 
defendant had never thought that he was doing anything 
wrong; that, though alive to the advantage of collecting 
some rent in advance, he had had no intention of getting 
more from the flat than the Kent Acts allowed him. The 
plaintiff's argument was that, be that as it may, the {850 
was a “ premium ”’ which, by s. 18 (2) of the Landlord and 
Tenant (Rent Control) Act, 1949, ‘ includes any fine or other 
like sum and any other pecuniary consideration in addition 
to rent.’” The Court of Appeal did not, of course, consider 
that the defendant’s innocence of illegal intentions concluded 
the matter; but while Evershed, M.R., was inclined to the 
view that the £850 was not intended to lose its quality and 
identity as a computation of, and provision for, part of the 
permitted rent, Romer, L.J., said that if the appeal had 
depended on the alleged right to demand £850 ‘‘ commuted 
rent ’’ as a condition of the grant he would have had the 
greatest difficulty in deciding in the defendant’s favour ; 
the section covered “ the exaction of payments of a capital 
nature from tenants who would, in many cases, be unable 
to raise them.’’ Birkett, L.J., did not give us any clear 
indication of what he would have decided. 

It might be pointed out that “the exaction of capital 
payments ”’ is permissible if the rent is less than two-thirds of 
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the rateable value of the house (Increase of Kent, etc., 
Restrictions Act, 1920, s. 12 (7)) ; for s. 2 of the Landlord and 
Tenant (Rent Control) Act, 1949, applies only to a ‘‘ tenancy 
of a dwelling-house, being a tenancy to which the principal 
Acts apply, such that when the dwelling-house is let under 
the tenancy it is a dwelling-house to which the principal 
Acts apply.’’ The new decision is, indeed, not very helpful 
when one comes to consider whether, and if so, when, a pay- 
ment of “‘ commuted rent ’’ (or, indeed, of any rent payable 
in advance) offends against the 1949 Act; and I propose 
now to turn to the more instructive parts of the judgments. 

The old question of going beyond the words of a document 
arose when it was sought to exclude evidence not afforded by 
the lease itself; but the attempt failed because (i) the action 
was not brought on the deed ; (ii) the plaintiff was in effect 
charging the defendant with a criminal offence, and (iii) the 
evidence was not required to vary the deed, but with a view 
to explaining and proving what was in truth the consideration. 
For authority, it was enough to refer to Regor Estates, Ltd. v. 
Wright (1951) 1 K.B. 689 (C.A.). 

Then, on the question of what was meant by “ a premium,” 
the decision in King v. Earl of Cadogan {1915) 3 K.B. 485 
came to be “ considered,”’ as the headnote puts it. It seems 
impossible to prevent parties from citing that authority 
when arguing about the effect of s. 2 of the Landlord and 
Tenant (Rent Control) Act, 1949 ; it may be that the reasons 
are the negative one that there is no other decision in which 
a definition has been suggested, and the positive one that 
the suggested definition is given in very confident terms : 
Warrington, L.J.’s ‘“‘a cash payment made to the lessor 
and representing, or supposed to represent, the capital value 
of the difference between the actual rent and the best rent 
that might otherwise be obtained. It is a very familiar 
expression to everybody who know the forms and powers of 
granting leases.’’ (Cozens-Hardy, M.R., had said in his 
judgment that “ premium ’’ was a term of art, but had not 
gone into its meaning.) The issue turned, however, on a 
point under the Finance Act, 1912, s. 2, which provided for 
the recovery of part of a premium in certain circumstances ; 
that Act did not involve any limit on rent, and Warrington, 
L.J.’s language, said Evershed, M.R., should be read against 
that unrestricted background. Indeed, we have here yet 
another illustration’ of the abuse recently adverted to by 
Jenkins, L.J.,in Martell v. Consett Iron Co., Ltd. {1955} 2 W.L.R. 
463; ante, p. 148: “It is an abuse of authorities to extract 
from judgments general statements of the law made in 
relation to the facts and circumstances of particular cases 
and treat them as concluding cases in which the facts and 
circumstances are entirely different and which raise questions 
to which the authors were not directing their minds at all.” 


HERE AND THERE 


THE UNRECORDED 
It was reassuring to find how easily we adapted ourselves 
to performing the little playlets of our lives against the plain 
drop-cloth of a street-scene without any real sense of the 
loss of the black and white paper curtain normally provided 
by Fleet Street. Butchers, fishmongers and fish and chip 
shops had their difficulties, and so had punters and pools 
winners. And then there was the question of legal notices. 
But most people, not being constantly cajoled to spend 
money on things they did not really want, found that they 
could live more easily within their incomes. Some doctors 
were very wishful that the strike should go on long enough 


to test a theory that deaths from ailments caused by worry 
would perceptibly diminish when the newspapers were no 
longer there to play upon anxieties mainly manufactured by 
themselves. At any rate, Parliament went on debating, 
perhaps all the more effectively because the politicians had 
only to play to the public gallery and not to the Press gallery 
and all that lay behind it. The judges went on judging, 
and in due course the distilled essence of their wisdom 
filtered through the professional Press. What passed 
unrecorded into oblivion were those by-products of the 
Bench which cannot strictly be classed as “‘ judicial wisdom,’’ 
and accordingly never find their way to the law reporting 
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distilleries. There were also the waste products from the 
distilleries, those asides in argument which add nothing to 
the matured quality of a precedent laid up in a cask in the 
cellars of British Themis, but provide popular refreshment 
for less exacting palates. 


REMOTE CONTROL 


WuatT, then, of the by-products and the waste products 
since the Fleet Street presses resumed the task of processing 
them for popular consumption? Well, there’s a tale with 
a practical moral from the French courts. It is not one of 
those specifically and characteristically French tales which 
could not possibly belong to any other nation, but if on that 
account its moral has less of the sharp point of humour, it 
has a wider scope of warning—warning of the unsuspected 
perils of the treacherous boons of science, Trojan horses 
planted in our daily lives, which we have accepted naively and 
without adult suspicion of their ultimate implications. The 
story started, innocently enough, with conjugal plans to see 
a rather special tennis match, but on the day Madame 
Jeanine Bouher was too tired to go; but she was a considerate 
wife, and when her husband, Henri, looked disappointed, 
she told him to go while she stayed at home and rested. 
Protesting sadly that he wouldn’t enjoy it anything like as 
much without her, he set out. Alone at home, Jeanine idly 
switched on the television and there was the tennis match, so, 
still thinking of Henri, she settled down to watch it so as to 
discuss it with him when he came home again. She was to 
have more to discuss with him than she expected, for when 
the interval came in the play and the commentator turned 
to broader human interests, the camera was set to move 
among the spectators. It proved to be a spotlight suddenly 
illuminating the private preoccupations of Henri, who was 
combining tennis with a love game of his own, for there he 
was with his arm around his pretty blonde secretary. 
Garibaldi picked his bride by telescope from the deck of a 
ship cruising along an unknown shore. For him the distant 
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prospect of the beautiful young girl over the water was love 
at first sight. owed to land, he explored the group of houses 
where he had glimpsed her, and eventually found her. ‘‘ We 
both remained in ecstatic silence gazing at each other.’’ 
The silence of Madame Bouher had more of wild surmise 
than ecstasy. When the husband returned home she made 
the relevant charges. Puzzled at first, he denied them. 
Then he confessed. The judge, in granting Madame Bouher 
her decree of divorce, remarked that he supposed television 
had its uses, but he did not suppose the respondent would 
buy another set if he married again. For a community 
addicted, to the extent the English are, to sport and 
television, the case has several obvious morals. Even before 
we reach the horrors of George Orwell and “ Big Brother is 
watching you,’’ many of us may have good reason to wish 
that we were back among the simple pleasures of the magic 
lantern. 
RIGHT TO POVERTY 

But for the return of the Press most of us would never have 
heard of the law suit in reverse, or the case of the reluctant 
heir struggling in the courts to divest himself of a fortune. 
It is not in the United States in general or in New York in 
particular that one would normally look for that sort of 
devotion to Holy Poverty, but the New York Surrogate’s 
Court will shortly deliver a reserved judgment deciding whether 
Mr. Eugene F. Suter, junior, is entitled to renounce on 
“moral and political’’ grounds an equivalent of about a 
quarter of a million pounds left him by his father, the 
inventor of a permanent wave machine, who died in 1943, 
leaving a trust for his son on his attaining twenty-one. The 
son, being now of age, says that his head and his hands are 
all he needs to get on in life. The trustees argue that the 
trust is indestructible. On the other side it is argued that 
in a free society an estate cannot be forced on a man. Soon 
the court must decide whether a trust in America has the 
same sort of irrevocable sanctity as a title in England. 


RICHARD ROE. 


REVIEWS 


Patents for Inventions, and the Registration of Industrial 
Designs. Second Edition. By T. A. Branco Wuirte, of 
Lincoln’s Inn, Barrister-at-Law. ©1955. London: Stevens 
and Sons, Ltd. £3 3s. net. 


The original edition of this work appeared five years ago at 
the time of the consolidation of patent law in the Act of 1949. 
As the author confesses in his preface, not all the increase in the 
size results from the incorporation of new decisions. Possibly 
only the specialist in this branch of the law realises that new 
patent cases notable in some way are reported at the rate of 
over twenty-five a year from the courts and from the Appeal 
Tribunal. In addition to dealing faithfully and fully with the 
new decisions, Mr. Blanco White has printed the relevant rules in 
an appendix, and has similarly set out, but with helpful annota- 
tions and cross-references, the text of the Patents Act and 
the Registered Designs Act. These portions of the book, not 
least some comparative tables and tabular page-references, 
will be of practical value in everyday use, and will perhaps 
compensate partially for a rather wayward index in which no 
principal heading appears for Comptroller, Patent Office, or 
Jurisdiction, for instance, though ‘“‘ Obvious Desideratum ”’ and 
“ See v. Scott-Paine Order” are duly signposted. This would 
indicate probably no more than that it is primarily a manual 
for the expert, and it has certainly deserved its reputation in that 
capacity. 

But let the general legal reader peruse, for example, the 
“meaty ’’ chapters on Validity and Infringement. He will, 
we think, be agreeably surprised at the fascination with which the 
author has been able to surround a highly technical subject. 
Many established principles of somewhat fanciful impact are 
expounded in a fashion which makes them seem the purest 


commonsense. And ideas not so firmly held are discussed 
helpfully and fearlessly. 7 
The text concludes with a chapter on legal proceedings. 


Notes on District Registry (High Court of Justice) Practice and 
Procedure. Ninth Edition with Supplement. By THomas 
STANWORTH Humpureys. 1954. London: ‘The Solicitors’ 
Law Stationery Society, Ltd. 12s. 6d. net. 


This new edition of a well-respected handbook was published 
in December only to have its heels trampled by the latest pro- 
cedural amendments promulgated in the R.S.C. of the turn of 
the year. The publishers have promptly brought out a supple- 
ment which brings the work completely up to date. Landlord and 
Tenant Rules and all. 

One of the book’s outstanding virtues is its clear and logical 
arrangement, following the course of an action and lighting the 
path by many practical hints as well as by a résumé of what 
the actual rules say. The references to the bigger practice books 
are invaluable, but there is so much that is self-sufficient in the 
ordinary case that the litigation clerk in the provinces may well 
make this collection of notes his chief companion in his work 
and rely on its wise guidance. It is of course a book written by 
a district registry official for practitioners in registry matters, 
not just an adaptation of central office practice. Nevertheless, 
there are numberless tips which will be found useful in London 
offices—such as the possibility of an undertaking to furnish 
full names of a defendant for whom appearance is being entered 
but whose initials only are known to the solicitor. Well may 
Mr. District Registrar Cox in his foreword describe the book as 
indispensable. 

There is a notably good index. 
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Heap on the Town and Country Planning Act, 1954. By 
DesMOND Heap, LL.M., L.M.T.P.I., Comptroller and City 
Solicitor to the Corporation of London. 1955. London: 
Sweet & Maxwell, Ltd. /1 10s. net. 


Planning Compensation Valuations under the Town and Country 
Planning Act, 1954. By W. F. O iver, F.R.LC.S., and 
K. F. GoopFeLttow, M.A., LL.B., Barrister-at-Law. 1955. 
London: Sweet & Maxwell, Ltd. 1 17s. 6d. net. 


Planning Law. An introduction including the Acts of 1953 
and 1954. By Joun J. Crarke, M.A., F.S.S., L.M.T.P.I., of 
Gray’s Inn, and the Northern Circuit, Barrister-at-Law. 1955. 
London: Cleaver-Hume Press, Ltd. 17s. 6d. net. 


Here is a further selection of books on planning, each serving 
a distinct purpose. 


Heap is primarily an annotated text of the 1954 Act for 
lawyers. Oliver and Goodfellow is also an annotated text of 
the 1954 Act but, with its valuation examples, is perhaps 
primarily of interest to valuers, while Clarke is a general intro- 
duction to planning law for a wide public including, particularly, 
students. 


It is early yet for anyone to have gained experience of many 
of the problems which are sure to arise under the 1954 Act and 
of their solution, so that of necessity annotations to the Act 
are at the present stage directed more to the exposition of the 
Act as it appears at first sight, with suitable cross-references 
and notes on its integration with the other Acts, than to offering 
solutions to problems of interpretation, e.g., the problem at 
present widely debated as to whether a notice under s. 33 can 
be in the name of and signed by a prospective purchaser’s solicitor 
or must be given by the prospective purchaser himself. Within 
these bounds Mr. Heap has produced a most valuable and 
authoritative text-book on the 1954 Act which any solicitor 
would be well advised to have in his library, though, if he is a 
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subscriber to the same publishers’ “ Encyclopedia of Planning 
and Compulsory Purchase,’”’ edited by Mr. Heap, he will not 
require Heap as well, as the annotations are substantially the 
same. Heap is complete with a general introduction to the Act 
and with the various regulations issued under it. 


The reviewer must express the greatest admiration for the 
annotations in Oliver and Goodfellow. They are obviously 
founded on much past practical experience under the earlier Acts, 
and it would be difficult to imagine more succinct and easily 
understandable statements of the effect of the sections of the 
difficult 1954 Act. Not being a valuer, the reviewer would not 
venture to comment on the valuation examples, except to say 
that they are an asset to an understanding of the Act, as they 
make the statutory bones come alive. In fact all round this is 
a live book which can be commended to any solicitor. 


Clarke supersedes and extends the author’s previous book on 
the 1947 Act, ‘‘ Introduction to Planning.’’ The reviewer must 
regretfully record that he can find little in this book to commend 
it. In arrangement, composition and detail, it does not easily 
enlighten the reader. The following are two samples of this 
taken from the chapter on the 1954 Act, which appears between 
chapters on the 1953 Act and Pt. VIII of the 1947 Act respec- 
tively. First, the paragraph on s. 37 of the 1954 Act simply 
states that ‘‘ the amendments to this section were made at the 
Third Reading stage on the 16th July, 1954,”’ that they had two 
purposes, ‘‘ the first to correct certain errors of the previous 
Clause,’’ the second ‘‘ to include the substance of what was 
called the ‘ bookkeeping provisions’ previously included in 
paras. 8 and 9 of the Eighth Schedule now dispensed with.” 
As neither the clause, the amendments, the Schedule nor the 
section are set out, what this would convey to anyone as to the 
effect of s. 37 it is difficult to understand, and it is not the only 
paragraph of its kind. Asa second sample, sandwiched between 
ss. 52 and 53 in Pt. VI of the 1954 Act appear paragraphs on 
the “ Crichel Down affair’’ and on s. 35 in Pt. III, which bear 
no relation to each other or to ss. 52 and 53. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL] 


Country Practice 


Sir,—Your contributor “‘ Highfield ’’ amused me this week with 
his contribution on ‘‘ Country Customers.” He has hit the nail 
on the head, for his lot has been mine and that of thousands of 
others of us who practise in the country for years. 


I often wonder if our London brethren have any comprehension 
of the variety of matters upon which we are asked to advise 
during the day’s work. That may gravitate between the ordinary 
dispute as to a litter of pigs or a hedge or ditch and a possible 
appeal to the House of Lords. 


Most of us think that when we have had a full-blooded murder 
and the resignation of a bishop we have had the lot! 
YOKEL. 
Bridgwater, 
Somerset. 


Redemption of Land Tax 


Sir,—The article ‘‘ Redemption of Land Tax,’’ under heading 
‘“ A Conveyancer’s Diary,’’ at p. 268 of your issue for 16th April, 
1955, deals with a difficult point which arises repeatedly in a 
country practice, and which indicates that Finance Acts are 
more concerned with extorting money from the harassed 
taxpayers rather than with administering justice. 


A further complication arises where property chargeable with 
land tax is devised to X for life only. 


The just and reasonable course is surely that, in the case of 
land tax becoming liable to redemption in consequence of the 
death of a sole beneficial owner in fee simple, the redemption 
should be payable out of the land itself in exactly the same 
manner as in the case of estate duty on realty. Section 40 (4) 
of the Finance Act, 1949, supports this course. 


No doubt an application to the court as suggested by ‘‘ ABC” 
can be made and might be a fruitful means of increasing costs, 
but it is submitted that intelligent legislation would obviate 


the expense and delay of applications to the court which the 
average client considers quite unnecessary. 


H. C. A. DAVIEs. 
Usk, 
Mon. 


Husband’s Liability for Wife’s Tax 


Sir,—I have redd the article appearing on p. 265 of THE 
SoLiciTors’ JOURNAL in the issue of 16th April. At the head of 
the second column of that article this paragraph appears : 


“.,. their combined income of £3,150 is reduced by allowances 
of £780 to a taxable income of £2,370, with the result that 
Mr. A is liable to sur-tax.’’ 


The fact is, of course, that the liability to sur-tax does not 
depend upon the amount of income remaining after the deduction 
of allowances, and sur-tax is payable by the original Mr. A who 
earns {1,800 per annum and whose wife’s profits were {900 
per annum as shown in column 1 of the article. The total 
income of Mr. A in that example was {2,700 and, therefore, 
sur-tax liability would arise on £700. 

B. L. Woop. 
Cambridge. 


Our contributor writes :— 


The reader will be aware that as soon as Mrs. A earns more 
than £200, Mr. A will be liable to sur-tax. My article was 
primarily concerned with income tax, but I am grateful to your 
correspondent for strengthening my thesis: the married man 1s 
under a disadvantage not only where income tax is concerned. 


It must, however, be admitted that if Mrs. A earns between 
£200 and £900 (as in my first example), Mr. A’s sur-tax liability 
will be comparatively modest—particularly if Mrs. A qualifies 
for some form of relief—whereas once Mr. A’s taxable income 1s 
pushed up beyond £3,000 he has to pay sur-tax at the rate ol 
3s. 6d. out of an actual income of less than £2,000. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


AGRICULTURAL HOLDING: DILAPIDATIONS : 
LIABILITY OF TENANT FOR REPAIRS 


Evans v. Jones 
Evershed, M.R., Jenkins and Romer, L.JJ. 
Appeal from Lampeter County Court. 


By an oral tenancy a landlord let a farm with some 145 acres 
on a yearly tenancy beginning on 29th September, 1949, at the 
yearly rent of £80. The tenant determined the tenancy on 
29th September, 1953, by notice to quit. The landlord claimed 
under s. 57 of the Agricultural Holdings Act, 1948, compensation 
for dilapidations under a number of heads, which included claims 
in respect of the tenant’s failure to maintain the fertility of certain 
fields and to keep specified hedges and ditches in repair. The 
landlord did not claim under s. 58 on the ground that “ the value 
of the holding generally had been reduced.”” Pursuant to the Act 
the claim was submitted to an arbitrator, who stated a case 
raising the questions whether the obligation laid on a tenant by 
the Agriculture (Maintenance, Repair and Insurance of Fixed 
Equipment) Regulations, 1948, was to repair and not to put in 
repair, and whether the claim for dilapidations was maintainable 
inlaw. The county court judge held that the obligation on the 
tenant under the regulations of 1948 was to repair and not to put 
in repair, and further that the landlord’s claim was maintainable 
under s.57. The landlord appealed ; the tenant cross-appealed. 


EVERSHED, M.R., said, dismissing the cross-appeal, that if the 
landlord made good his specific allegations that the tenant had 
failed to fulfil his responsibilities to farm certain fields according 
to good husbandry, for example by not properly feeding or 
fertilising pastures, he was entitled under s. 57 by way of 
compensation to the cost of bringing those fields back into a proper 
state of health. Section 58 covered, among others, the case 
where, as a result of the specific failures by the tenant (which 
failures were subject to the claims made under s. 57) the landlord 
could also prove a general depreciation of his farm as a whole ; 
that claim being, however, subject to the limitation that he must 
always, in the kind of case where there was also a claim under 
s. 57, bring into account anything he recovered under s. 57, so 
that he did not in any case recover twice over. Dealing with the 
appeal, his lordship said that the phrase in reg. 5 of the regulations 
of 1948 which imposed on a tenant the obligation “ to keep and 
leave clean and in good tenantable repair, order and condition ”’ 
took effect according to its terms and was not restricted to an 
obligation to leave the items enumerated as clean and in as good 
repair as they happened to be at the beginning of the tenancy. 
In determining whether the obligation had been complied with 
in respect of any particular item, regard should, however, be had 
-toits age, character and condition at the beginning of the tenancy 
and the arbitrator must judge the facts as they were presented 
to him in the light of all the circumstances. He must take into 
account the length of the tenancy and the time the tenant had had 
to do that which he was called upon to do; the question being 
in every case whether, as a matter of good husbandry and common 
sense and having regard to the above matters, the tenant had in 
fact performed the obligations imposed by the regulations of 
1948 on an agricultural tenant. 

Jenkins and Romer, L.JJ., agreed. 
appeal dismissed. 

APPEARANCES: J. T. Plume (Ellis & Fairbairn, for James 
Jones, Son & Francis, Liandyssul); M. A. Cripps (Amphlett 
and Co., for Amphlett Lewis & Evans, Llandyssul). 

(Reported by Miss E. DaNGERrrep, Barrister-at-Law] 


22nd March, 1955 


Appeal allowed. Cross- 


[2 W.L.R. 936 


SIGNATURE: FORMAL DOCUMENT: PROXY: PROOF 
OF AUTHORITY 


London County Council v. Agricultural Food Products, Ltd. 
London County Council v. Vitamins, Ltd. 


31st March, 1955 
Appeals from West London County Court. 


Denning, Romer and Parker, L.JJ. 


The London County Council, as landlords, entered into tenancy 
agreements with the two defendant companies which contained 
a clause that if the agreement was determined by the council, it 


Where possible the appropriate page reference is given at the end of the note. 


should be by a written notice “‘ signed by the valuer to the 
council.” The council gave a notice to the tenants, which 
bore the name of the valuer as signatory, but was in fact signed 
in each case by an assistant valuer, with nothing to indicate 
that the signature was by proxy or had been authorised by the 
valuer. In proceedings to recover possession of the properties 
concerned, the tenants contended that the notices to quit were 
bad since they had not been signed by the valuer as required by 
the agreement. The county court judge upheld this contention 
and ruled that nothing short of a signature by the valuer himself 
would suffice. He accordingly gave judgment for the defendants. 
The plaintiff council appealed. 

DENNING, L.J., said that in the ordinary way, when a formal 
document was required to be signed by a person it could only be 
done by that person writing his own name on it or affixing his 
own signature upon it with his own hand, but there were a few 
cases where a man was allowed to sign by the hand of another, 
who wrote his name for him. Such a signature was called a 
signature by procuration, by proxy, ‘ per pro”’ or more shortly, 
p.p. A simple illustration was that of a man who had broken his 
arm and could not write his own name. In that case he could 
get someone else to write his name for him, but such person should 
add the letters “‘ p.p.’’ to show that it was done by proxy, followed 
by his initials to indicate who he was. In the present case the 
assistant valuer who signed the name of the valuer on the notice 
did not add the letters “‘ p.p.’’, and they had to inquire, firstly, 
whether a signature by proxy was permissible at all, and, if it 
was, whether the omission of the letters “ p.p.”’ was a fatal flaw. 
On the wording of the tenancy agreement, he thought that 
a signature by proxy was permissible on the notice to quit. 
The notice had to be a written notice “signed by the valuer 
to the council.”” The valuer was not designated by his name, 
which the tenants might not even know, but by his office. 
Valuers came and went without the tenants being any the wiser, 
and the personality of the valuer did not come into it. In those 
circumstances a signature by proxy was permissible, but the proxy 
should add the letters “‘ p.p.”’ and his initials. The second question 
was more difficult. The assistant valuer did not add the letters 
““p.p.”’ That was a bad practice, because it was misleading, 
and if it were not for authority, he would have thought that it 
was a fatal flaw. But there were two cases which showed the 
contrary. In R. v. Justices of Kent (1873), L.R. 8 O.B. 305, 
and France v. Dutton [1891] 2 Q.B. 208, a clerk wrote the name 
of the principal, being duly authorised to do so, but did not add 
anything to show that it was done by proxy; nevertheless, the 
signature was held good. He did not think that they should 
disturb cases of such long standing, especially when s. 91 (1) of the 
Bills of Exchange Act, 1882, proceeded on,the same footing. 
He was therefore of opinion that the signature to the notices 
to quit in the present cases should be held good, so long as 
it was authorised by the valuer. No evidence to that effect 
was called at the trial because the judge ruled that nothing short 
of the valuer’s signature would suffice. The plaintiff council 
should be given an opportunity of proving that the signatiire was 
authorised and the appeals would, therefore, be allowed and a new 
trial ordered. 

RoMER and PARKER, L.JJ., delivered judgments to the same 
effect. Appeals allowed. 

APPEARANCES : C. Fletcher-Cooke (].G. Barr) ; Gerald Gardiner, 
(.C., and Clive Wigram (Signy & Co.). 


{Reported by Puitie B. Durnrorp, Esq., Barrister-at-Law] [2 W.L.R. 925 


CHANCERY DIVISION 
COMPANY: COSTS: PROCEEDINGS BEFORE 


WINDING UP: WHERE TAXATION TO TAKE PLACE 
In re Defiant Cycle Co., Ltd. 
Vaisey, J. 28th March, 1955 
Summons. 


The Defiant Cycle Co., Ltd., was ordered to be wound up by 
the court on 27th July, 1953, on the petition of a creditor. The 
Official Receiver, as liquidator of the company, learnt shortly 
before the winding up that the company had successfully appealed 
against a conviction by the Tottenham magistrates in certain 
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proceedings instituted against the company by the Ministry 
of Supply; and that the costs of the solicitor acting for the 
company in those proceedings remained outstanding. It 
appeared from the records of the company that moneys to the 
total of £600 had been paid to the solicitor either on account 
of costs or otherwise, and that those moneys were paid solely on 
account of the conviction and appeal above mentioned. The 
solicitor never rendered any bill of costs to the company or the 
liquidator in connection with the police court proceedings, but 
he stated that £103 14s. 6d. had been recovered in respect of 
the party and party costs allowed in connection with the appeal. 
The solicitor claimed to be entitled to set off against the company’s 
moneys held by him or his firm certain costs in connexion with 
an action entitled Nicolene, Ltd. v. Simmonds ({1953] 1 O.B. 543). 
Simmonds, the defendant to that action, was one of the directors 
of the company, but the company was not a party to the action. 
The present summons asked that the solicitor be ordered to 
deliver a bill of costs, and a cash account, and that such costs 
be taxed. This summons was argued in chambers but adjourned 
into open court for judgment. 

VAIsEY, J., said that it seemed unlikely that this company, 
with a paid-up capital of only £100, should have had anything 
to do with the Nicolene action. However, it seemed to be 
suggested either that it was concerned in that action, or that the 
£600 received from its coffers by the solicitor was applied for 
its benefit in some manner (quite unexplained) in connexion 
with the Nicolene action. The evidence on the matter was 
practically non-existent. There was no record of the company 
authorising the use of the company’s money to finance either 
party in the said action. The liquidator asked that the solicitor 
should be ordered to render a proper bill and proper cash account 
relating to these matters; that the bill should be taxed; and 
that he should repay to the company any balance of the moneys 
remaining in his hands. He (his lordship) had full jurisdiction 
sitting in the Companies Court to make this order: see Storer 
and Co. v. Johnson (1890), 15 App. Cas. 203, and In re Park 
(1888), 41 Ch. D. 326. This court was unquestionably a branch 
of the High Court, and the only uncertain question was the 
purely procedural one of whether the taxation should take place 
in the Companies Winding Up Department or in the Central 
Office of the Supreme Court, that was, as an ordinary taxation. 
On this point the authorities afforded no clear guidance, and 
the text-books were not any more helpful. In his view he had 
jurisdiction to direct the taxation in such a case as the present 
to be carried out either in the Companies Winding Up Department 
or by a Taxing Master of the Supreme Court, at his discretion. 
He could imagine cases in which the choice should fall on the 
first alternative. Here the reference should be to the taxing 
department of the Central Office of the Supreme Court, and this 
was probably the course which ought generally and in normal 
circumstances to be followed. He would, therefore, order as 
follows: First, that the solicitor, within twenty-one days from 
the date of this order deliver to the Official Receiver his bill 
of costs as solicitor to the company in connection with proceedings 
instituted against the company by the Ministry of Supply ; 
secondly, that within that period he should deliver to the Official 
Receiver a cash account of all moneys received from the company 
whether on account of those proceedings or on any other account ; 
thirdly, that it be referred to a Taxing Master of the Supreme 
Court to tax the costs. Order accordingly. 

APPEARANCES: Kenneth Mackinnon (Stafford Clark & Co) ; 
Maurice Berkeley (Lucien Fior). 

(Reported by Mrs. Irene G. R. Mosss, Barrister-at-Law] [2 W.L.R. 932 


QUEEN’S BENCH DIVISION 


LANDLORD AND TENANT ACT, 1954: CONTRACTUAL 
TENANCY DETERMINED BY NOTICE: SUBSEQUENT 
NOTICE TO QUIT IN PRESCRIBED FORM 
Castle Laundry (London), Ltd. v. Read 
Sellers, J. 29th March, 1955 

Originating summons. 

A lease of business premises for a term of twenty-one years 
from the 25th December, 1947, provided for determination by 
either side at the expiration of the seventh or fourteenth years 
of the term on six months’ previous notice in writing being given. 
On 11th June, 1954, the landlord served on the tenants a valid 
notice under the lease to quit and deliver up possession on 
25th December, 1954. On 1st October, 1954, the Landlord and 
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Tenant Act, 1954, came into operation, and on 19th January, 
1955, the landlord served on the tenants a second notice in the 
prescribed form under the Act terminating this tenancy on 
22nd July, 1955. The tenants did not dispute that the second 
notice complied with the provisions of the Act, but claimed that, 
since 25th December, 1954, the date of the first break under the 
terms of the lease, had passed, the landlord could not, by virtue of 
s. 25 (3) and (4), terminate the tenancy prior to 25th December, 
1961, and they took out this summons asking whether the tenancy 
would determine on 22nd July, 1955, and whether the landlord 
had power to determine the tenancy by notice served to expire 
on any date prior to 25th December, 1961. 

SELLERS, J., said that the Act applied to the premises because 
on Ist October, 1954, when it came into operation, the lease was 
still subsisting. The notice given did not expire until December, 
1954, so that there was a residue of the term still subsisting and 
the Act had its effect upon it. It was said on behalf of the 
landlord—he (his lordship) thought accurately—that by virtue 
of the notice given in June, 1954, the contractual tenancy came 
to an end on 25th December, 1954, but, because of s. 24 of the 
Act, the tenancy did not come to an end, and could not come to 
an end unless terminated in accordance with the provisions of the 
Act; the tenancy was said, he thought rightly, to continue as a 
““ business statutory tenancy ’’ which the landlord now contended 
had been terminated by the notice to quit which the Act required. 
On behalf of the tenant it was said that although that notice com- 
plied with the prescribed form it was null and ineffective by reason 
of s. 25 (3) and (4). Where a tenancy had its own contractual 
term, he (his lordship) thought that those two provisions operated 
so that then the Act gave no earlier day than that specified in the 
contract on which it could be brought to an end, but as applied 
to the present case the contractual term, by reason of the notice of 
June, 1954, had come to an end, and the date, 25th December, 1954, 
was just as final as if arising through the effluxion of time. The 
contention that, because the notice under the Act was dated 
after the date for the first break had gone by, the earliest time 
at which the tenancy could be determined was at the end of 
fourteen years was, in his lordship’s view, erroneous. Had the 
notice of June, 1954, not been given, that contention might have 
been right, but that notice having operated to bring the con- 
tractual tenancy to an end, the position in regard to s. 25 (3) 
and (4) was that, the date of 25th December, 1954, having been 
passed, the notice of 19th January, 1955, had not been given for 
any earlier date than the date for which the lease itself provided 
and, therefore, established the proper date for the determination. 
Declaration accordingly. 

APPEARANCES: J. P. Widgery (Sydney Morse & Co.) ; Charles 
Lawson (Moon, Gilks & Moon). 

[Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 943 
SEPARATION AGREEMENT: 
LIABILITY 


HUSBAND AND WIFE: 
WIFE RESIDENT IN ENEMY TERRITORY: 
' FOR MAINTENANCE 


Bevan v. Bevan 


Sellers, J. 6th April, 1955 

Action. 

By a separation agreement dated 14th September, 1932, a 
husband agreed to pay his wife {9 a month for her maintenance. 
The parties were both British subjects. At the outbreak of war, 
on 3rd September, 1939, the wife was voluntarily resident in 
Vienna and she remained so throughout the war. The husband 
paid the instalments until 1st June, 1939, but not thereafter. 
The wife brought an action against her husband claiming the 
instalments due, alleging that, as they fell due, they should have 
been paid to the Custodian of Enemy Property, from whom she 
could subsequently have received them. 


SELLERS, J., said that the question was whether on the outbreak 
of war the separation agreement and the respective obligations 
of the parties were terminated. The husband contended (1) that 
the outbreak of war abrogated the agreement at common law, 
and that its further performance became illegal and contrary to 
public policy ; (2) that the Trading with the Enemy Act, 1939, 
made further performance illegal and therefore put an end to 
the agreement ; and (3) that the agreement became impossible 
of performance and was frustrated. In Schering, Ltd. v. Stock- 
holms Enskilda Bank [1946] A.C. 219, Lord Porter said at p. 258 
that, while it was generally true that the further performance 
of contracts made before the outbreak of war and not fully 
performed on either side was prohibited by public policy if it 
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involved intercourse with or benefits to anenemy, certain contracts, 
particularly those which were really concomitants of rights of 
property, were suspended and not dissolved. Lord Dunedin in 
Ertel Bieber & Co. v. Rio Tinto Co., Ltd. [1918) A.C. 260, at p. 269, 
said that not all contracts were avoided by a state of war, and 
that an executory contract which was abrogated must either 
involve intercourse, or its continued existence must be in some 
other way against public policy. The husband contended that 
further performance of the contract in question would involve 
intercourse with and benefit to an enemy. The wife contended 
that the case was analogous to a contract which was really a 
concomitant of a right of property, or to the payment of a debt 
by instalments as in the Schering case, supra, where the 
instalments fell due for payment after the outbreak of war 
and the war did not abrogate or discharge the debts. A contract 
of marriage was not avoided by war, as it created a status and 
the status continued : it was argued that a separation agreement 
affected the status of the spouses, so it was a concomitant of 
status and should avoid abrogation by law. While it was 
difficult to regard the spouses as having a modified status, the 
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British Museum Bill [H.C.] (21st April. 

Children and Young Persons (Harmful Publications) Bill 
[H.C.] (21st April. 


Read Third Time :— 
Air Force Bill [H.C.] 
Army Bill [H.C.] 21st April. 
Isle of Man (Customs) Bill [H.C.] (21st April. 
Pensions (India, Pakistan and Burma) Bill [H.C.] 

21st April. 
Revision of the Army and Air Force Acts (Transitional 
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In Committee : - 
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HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Read First Time :— 

Clyde Navigation (Superannuation) Order Confirmation Bill 
[H.C.] [21st April. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Clyde Navigation 
(Superannuation). 

Doncaster Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.} (21st April. 

To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the Doncaster Corporation 
Act, 1926, relating to Doncaster Corporation trolley vehicles. 

Finance Bill [H.C.] 22nd April. 

To charge income tax for the year 1955-56 and fix the rates 
of tax for that year, to fix the rates of sur-tax for the year 1954-55 
and to alter the law as to certain of the personal reliefs. 

Glasgow Corporation (Extension of Time) Order Confirmation 
Bill [H.C.] [21st April. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation 
(Extension of Time). 


Read Second Time : 
Bournemouth Vehicles) Provisional 
Order Bill [H.C. {22nd April. 
Saint Stephen Coleman Street Bill [H.L.] 19th April. 
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Read Third Time : 


Nuneaton Corporation Bill [H.C.) (22nd April. 
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payments in question did arise out of the husband's obligation 
to maintain his wife, and the case was quite different from a 
trading contract, which was the type of contract most frequently 
held to be abrogated. The differences between the Schering 
case, supra, where a contrary decision would have meant confisca 
tion of proprietary rights, and the present case did not seem 
from the point of view of public policy and security, so cogent 
as the similarities. Public policy did not require that this contract 
should terminate on the outbreak of war. It continued to exist 
and the husband was required to make his payments to the 
Custodian of Enemy Property. As to the Trading with the Enemy 
Act, while the wife was undoubtedly an “ enemy,” the contract 
subsisted at common law and was not defeated by the Act \s 
to frustration, in accordance with the views already expressed, 
the contract clearly was not frustrated even if it were a contract 
to which the doctrine of frustration could apply. There was no 
defence to the wife’s claim. Judgment for the plaintiff 

APPEARANCES: F*. Hallis (Buckeridge & Braune); N. Skelhorn, 
QO.C., and N. Blaker (Bartlett & Gluckstein). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law 


THE WEEK 


B. QUESTIONS 


[2 W.L.R. 948 


Privy CouNciIL (JUDICIAL COMMITTEE APPEALS 


The ATTORNEY-GENERAL stated that in the case of petitions 
and appeals in forma pauperis to Her Majesty in Council there 
were no provisions for payment from public funds to the appel- 
lant’s London agents or counsel at any stage, either prior to the 
decision on the petition or between the granting of the petition 
and the final decision of the appeal. There was a rota of Privy 
Council agents who were willing to act in criminal cases for pauper 
petitioners and appellants without charging Counsel 
prepared such cases and appeared in them without payment and 
no Privy Council office fees were payable by the appellant 
Furthermore, in criminal cases where the appellant was a pauper, 
it was usual for the Crown to meet the costs of printing the record 
and the appellant’s case and binding the record for the use of the 
board. 19th April 


fees 


MoToRING OFFENCES (BLOOD TEsTs) 


Asked on how many occasions in the last year motorists charged 
by the Metropolitan Police with being drunk in charge of a 
motor vehicle had requested a blood test, Sir HUGH LucAs-Tootn 
said there were none, but in one case samples of blood and urine 
had been taken at the request of a doctor called on behalf of a 
person who had been arrested for such an offence. Opinion 
about the value of blood tests in these cases was sharply divided 
and it would be inappropriate for him to express any view thereon. 
Research in the effects of alcohol upon driving performance were 
being carried out by the Medical Research Council and the 
Road Research Laboratory. 21st April. 


Mororists (DRINK AND DRUG CHARGES) 


Sir HuGuH Lucas-Tootu said that provisional figures showed 
that in magistrates courts in England and Wales there were, 
during the first nine months of 1954, 1,951 convictions for driving 
or being in charge of a motor vehicle while under the influence 
of drink or a drug. The number of resulting sentences ot 
imprisonment was 112. 21st April 


STATUTORY INSTRUMENTS 
Draft Calf Subsidies (Scotland) (Variation) Scheme, 1955 
Chesterfield Rural District Water 1955. (S.I 
No. 571.) 6d. 

Clyde River Purification Board Administrative Scheme Orde 
1955. (S.I. 1955 No. 585 (S. 59).) 6d. 
Gott Bay Pier (Extension of Time) Order, 

No. 568 (S. 56).) 
Official Secrets (Cyprus) Order, 1955. 


Order, 1955 


1955. S.[. 1955 


(S.1. 1955 No. 564 


Purchase Tax (No. 3) Order, 1955. (5.1. 1955 No. 581 
Retention of Cables, Mains and Pipes under Highways 
(Pembrokeshire) (No. 3) Order, 1955. (S.I. 1955 No. 573.) 
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proceedings instituted against the company by the Ministry 
of Supply; and that the costs of the solicitor acting for the 
company in those proceedings remained outstanding. It 
appeared from the records of the company that moneys to the 
total of £600 had been paid to the solicitor either on account 
of costs or otherwise, and that those moneys were paid solely on 
account of the conviction and appeal above mentioned. The 
solicitor never rendered any bill of costs to the company or the 
liquidator in connection with the police court proceedings, but 
he stated that £103 14s. 6d. had been recovered in respect of 
the party and party costs allowed in connection with the appeal. 
The solicitor claimed to be entitled to set off against the company’s 
moneys held by him or his firm certain costs in connexion with 
an action entitled Nicolene, Ltd. v. Simmonds ([1953] 1 Q.B. 543). 
Simmonds, the defendant to that action, was one of the directors 
of the company, but the company was not a party to the action. 
The present summons asked that the solicitor be ordered to 
deliver a bill of costs, and a cash account, and that such costs 
be taxed. This summons was argued in chambers but adjourned 
into open court for judgment. 

VaIsEY, J., said that it seemed unlikely that this company, 
with a paid-up capital of only £100, should have had anything 
to do with the Nicolene action. However, it seemed to be 
suggested either that it was concerned in that action, or that the 
£600 received from its coffers by the solicitor was applied for 
its benefit in some manner (quite unexplained) in connexion 
with the Nicolene action. The evidence on the matter was 
practically non-existent. There was no record of the company 
authorising the use of the company’s money to finance either 
party in the said action. The liquidator asked that the solicitor 
should be ordered to render a proper bill and proper cash account 
relating to these matters; that the bill should be taxed; and 
that he should repay to the company any balance of the moneys 
remaining in his hands. He (his lordship) had full jurisdiction 
sitting in the Companies Court to make this order: see Storer 
and Co. v. Johnson (1890), 15 App. Cas. 203, and In ve Park 
(1888), 41 Ch. D. 326. This court was unquestionably a branch 
of the High Court, and the only uncertain question was the 
purely procedural one of whether the taxation should take place 
in the Companies Winding Up Department or in the Central 
Office of the Supreme Court, that was, as an ordinary taxation. 
On this point the authorities afforded no clear guidance, and 
the text-books were not any more helpful. In his view he had 
jurisdiction to direct the taxation in such a case as the present 
to be carried out either in the Companies Winding Up Department 
or by a Taxing Master of the Supreme Court, at his discretion. 
He could imagine cases in which the choice should fall on the 
first alternative. Here the reference should be to the taxing 
department of the Central Office of the Supreme Court, and this 
was probably the course which ought generally and in normal 
circumstances to be followed. He would, therefore, order as 
follows: First, that the solicitor, within twenty-one days from 
the date of this order deliver to the Official Receiver his bill 
of costs as solicitor to the company in connection with proceedings 
instituted against the company by the Ministry of Supply; 
secondly, that within that period he should deliver to the Official 
Receiver a cash account of all moneys received from the company 
whether on account of those proceedings or on any other account ; 
thirdly, that it be referred to a Taxing Master of the Supreme 
Court to tax the costs. Order accordingly. 

APPEARANCES: Kenneth Mackinnon (Stafford Clark & Co) ; 
Maurice Berkeley (Lucien Fior). 

[Reported by Mrs. Irzng G. R. Mosss, Barrister-at-Law] [2 W.L.R. 932 


QUEEN’S BENCH DIVISION 


LANDLORD AND TENANT ACT, 1954: CONTRACTUAL 
TENANCY DETERMINED BY NOTICE: SUBSEQUENT 
NOTICE TO QUIT IN PRESCRIBED FORM 
Castle Laundry (London), Ltd. v. Read 
Sellers, J. 29th March, 1955 

Originating summons. 

A lease of business premises for a term of twenty-one years 
from the 25th December, 1947, provided for determination by 
either side at the expiration of the seventh or fourteenth years 
of the term on six months’ previous notice in writing being given. 
On 11th June, 1954, the landlord served on the tenants a valid 


notice under the lease to quit and deliver up possession on 
25th December, 1954. On 1st October, 1954, the Landlord and 
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Tenant Act, 1954, came into operation, and on 19th January, 
1955, the landlord served on the tenants a second notice in the 
prescribed form under the Act terminating this tenancy on 
22nd July, 1955. The tenants did not dispute that the second 
notice complied with the provisions of the Act, but claimed that, 
since 25th December, 1954, the date of the first break under the 
terms of the lease, had passed, the landlord could not, by virtue of 
s. 25 (3) and (4), terminate the tenancy prior to 25th December, 
1961, and they took out this summons asking whether the tenancy 
would determine on 22nd July, 1955, and whether the landlord 
had power to determine the tenancy by notice served to expire 
on any date prior to 25th December, 1961. 

SELLERS, J., said that the Act applied to the premises because 
on 1st October, 1954, when it came into operation, the lease was 
still subsisting. The notice given did not expire until December, 
1954, so that there was a residue of the term still subsisting and 
the Act had its effect upon it. It was said on behalf of the 
landlord—he (his lordship) thought accurately—that by virtue 
of the notice given in June, 1954, the contractual tenancy came 
to an end on 25th December, 1954, but, because of s. 24 of the 
Act, the tenancy did not come to an end, and could not come to 
an end unless terminated in accordance with the provisions of the 
Act; the tenancy was said, he thought rightly, to continue as a 
‘* business statutory tenancy ” which the landlord now contended 
had been terminated by the notice to quit which the Act required. 
On behalf of the tenant it was said that although that notice com- 
plied with the prescribed form it was null and ineffective by reason 
of s. 25 (3) and (4). Where a tenancy had its own contractual 
term, he (his lordship) thought that those two provisions operated 
so that then the Act gave no earlier day than that specified in the 
contract on which it could be brought to an end, but as applied 
to the present case the contractual term, by reason of the notice of 
June, 1954, had come to an end, and the date, 25th December, 1954, 
was just as final as if arising through the effluxion of time. The 
contention that, because the notice under the Act was dated 
after the date for the first break had gone by, the earliest time 
at which the tenancy could be determined was at the end of 
fourteen years was, in his lordship’s view, erroneous. Had the 
notice of June, 1954, not been given, that contention might have 
been right, but that notice having operated to bring the con- 
tractual tenancy to an end, the position in regard to s. 25 (3) 
and (4) was that, the date of 25th December, 1954, having been 
passed, the notice of 19th January, 1955, had not been given for 
any earlier date than the date for which the lease itself provided 
and, therefore, established the proper date for the determination. 
Declaration accordingly. 

APPEARANCES: J]. P. Widgery (Sydney Morse & Co.) ; Charles 
Lawson (Moon, Gilks & Moon). 

[Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 943 

HUSBAND AND WIFE: SEPARATION AGREEMENT: 

WIFE RESIDENT IN ENEMY TERRITORY: LIABILITY 
FOR MAINTENANCE 


Bevan v. Bevan 


Sellers, J. 6th April, 1955 
Action. 


By a separation agreement dated 14th September, 1932, a 
husband agreed to pay his wife £9 a month for her maintenance. 
The parties were both British subjects. At the outbreak of war, 
on 3rd September, 1939, the wife was voluntarily resident in 
Vienna and she remained so throughout the war. The husband 
paid the instalments until 1st June, 1939, but not thereafter. 
The wife brought an action against her husband claiming the 
instalments due, alleging that, as they fell due, they should have 
been paid to the Custodian of Enemy Property, from whom she 
could subsequently have received them. 


SELLERS, J., said that the question was whether on the outbreak 
of war the separation agreement and the respective obligations 
of the parties were terminated. The husband contended (1) that 
the outbreak of war abrogated the agreement at common law, 
and that its further performance became illegal and contrary to 
public policy ; (2) that the Trading with the Enemy Act, 1939, 
made further performance illegal and therefore put an end to 
the agreement ; and (3) that the agreement became impossible 
of performance and was frustrated. In Schering, Ltd. v. Stock- 
holms Enskilda Bank [1946] A.C. 219, Lord Porter said at p. 258 
that, while it was generally true that the further performance 
of contracts made before the outbreak of war and not fully 
performed on either side was prohibited by public policy if it 
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involved intercourse with or benefits to anenemy, certain contracts, 
particularly those which were really concomitants of rights of 
property, were suspended and not dissolved. Lord Dunedin in 
Ertel Bieber & Co. v. Rio Tinto Co., Ltd. [1918] A.C. 260, at p. 269, 
said that not all contracts were avoided by a state of war, and 
that an executory contract which was abrogated must either 
involve intercourse, or its continued existence must be in some 
other way against public policy. The husband contended that 
further performance of the contract in question would involve 
intercourse with and benefit to an enemy. The wife contended 
that the case was analogous to a contract which was really a 
concomitant of a right of property, or to the payment of a debt 
by instalments as in the Schering case, supra, where the 
instalments fell due for payment after the outbreak of war 
and the war did not abrogate or discharge the debts. A contract 
of marriage was not avoided by war, as it created a status and 
the status continued : it was argued that a separation agreement 
affected the status of the spouses, so it was a concomitant of 
status and should avoid abrogation by law. While it was 
difficult to regard the spouses as having a modified status, the 
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HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Sandown-Shanklin Urban District Council Bill [H.C.| 
[19th April. 
Read Second Time :— 


British Museum Bill [H.C.] [21st April. 
Children and Young Persons (Harmful Publications) Bill 
[H.C.] [21st April. 


Read Third Time :— 


Air Force Bill [H.C.] 
Army Bill [H.C.] {21st April. 
Isle of Man (Customs) Bill [H.C.] [21st April. 
Pensions (India, Pakistan and Burma) Bill [H.C.] 
{21st April. 
Revision of the Army and Air Force Acts (Transitional 
Provisions) Bill [H.C.] (21st April. 


[21st April. 


In Committee : -—— 


Crofters (Scotland) Bill [H.C.] [21st April. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Clyde Navigation (Superannuation) Order Confirmation Bill 
[H.C.] [21st April. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Clyde Navigation 
(Superannuation). 

Doncaster Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.] [21st April. 

To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the Doncaster Corporation 
Act, 1926, relating to Doncaster Corporation trolley vehicles. 

Finance Bill [H.C.] [22nd April. 

To charge income tax for the year 1955-56 and fix the rates 
of tax for that year, to fix the rates of sur-tax for the year 1954-55 
and to alter the law as to certain of the personal reliefs. 

Glasgow Corporation (Extension of Time) Order Confirmation 
Bill [H.C.] [21st April. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation 
(Extension of Time). 


Read Second Time :— 


Bournemouth Corporation 
Order Bill [H.C.] 
Saint Stephen Coleman Street Bill [H.L.] 


(Trolley Vehicles) Provisional 
[22nd April. 
[19th April. 


Read Third Time :— 


Nuneaton Corporation Bill [H.C.]} [22nd April. 
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payments in question did arise out of the husband’s obligation 
to maintain his wife, and the case was quite different from a 
trading contract, which was the type of contract most frequently 
held to be abrogated. The differences between the Schering 
case, supra, where a contrary decision would have meant confisca- 
tion of proprietary rights, and the present case did not seem, 
from the point of view of public policy and security, so cogent 
as the similarities. Public policy did not require that this contract 
should terminate on the outbreak of war. It continued to exist, 
and the husband was required to make his payments to the 
Custodian of Enemy Property. As to the Trading with the Enemy 
Act, while the wife was undoubtedly an “‘ enemy,” the contract 
subsisted at common law and was not defeated by the Act. As 
to frustration, in accordance with the views already expressed, 
the contract clearly was not frustrated even if it were a contract 
to which the doctrine of frustration could apply. There was no 

defence to the wife’s claim. Judgment for the plaintiff. 
APPEARANCES: F. Hallis (Buckeridge & Braune); N. Skelhorn, 

O.C., and N. Blaker (Bartlett & Gluckstein). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


THE WEEK 


B. QUESTIONS 


[2 W.L.R. 948 


Privy CouNCcIL (JUDICIAL COMMITTEE APPEALS) 


The ATTORNEY-GENERAL stated that in the case of petitions 
and appeals in forma pauperis to Her Majesty in Council there 
were no provisions for payment from public funds to the appel- 
lant’s London agents or counsel at any stage, either prior to the 
decision on the petition or between the granting of the petition 
and the final decision of the appeal. There was a rota of Privy 
Council agents who were willing to act in criminal cases for pauper 
petitioners and appellants without charging fees. Counsel 
prepared such cases and appeared in them without payment and 
no Privy Council office fees were payable by the appellant. 
Furthermore, in criminal cases where the appellant was a pauper, 
it was usual for the Crown to meet the costs of printing the record 
and the appellant’s case and binding the record for the use of the 
board. [19th April. 


MoToORING OFFENCES (BLoop TEsTs) 


Asked on how many occasions in the last year motorists charged 
by the Metropolitan Police with being drunk in charge of a 
motor vehicle had requested a blood test, Sir HUGH Lucas-Tootu 
said there were none, but in one case samples of blood and urine 
had been taken at the request of a doctor called on behalf of a 
person who had been arrested for such an offence. Opinion 
about the value of blood tests in these cases was sharply divided 
and it would be inappropriate for him to express any view thereon. 
Research in the effects of alcohol upon driving performance were 
being carried out by the Medical Research Council and the 
Road Research Laboratory. [21st April. 


Motorists (DRINK AND DRUG CHARGEs) 


Sir HucH Lucas-Toortu said that provisional figures showed 
that in magistrates courts in England and Wales there were, 
during the first nine months of 1954, 1,951 convictions for driving 
or being in charge of a motor vehicle while under the influence 
of drink or a drug. The number of resulting sentences of 
imprisonment was 112. [21st April. 


STATUTORY INSTRUMENTS 
Draft Calf Subsidies (Scotland) (Variation) Scheme, 1955. 


Chesterfield Rural District Water Order, 1955. (S.I. 1955 
No. 571.) 6d. 


Clyde River Purification Board Administrative Scheme Order, 
1955. (S.I. 1955 No. 585 (S. 59).) 6d. 


Gott Bay Pier (Extension of Time) Order, 1955. 
No. 568 (S. 56).) 

Official Secrets (Cyprus) Order, 1955. (S.I. 1955 No. 564.) 

Purchase Tax (No. 3) Order, 1955. (S.I. 1955 No. 581.) 


Retention of Cables, Mains and Pipes under Highways 
(Pembrokeshire) (No. 3) Order, 1955. (S.I. 1955 No. 573.) 


(S.I. 1955 
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South of Scotland Electricity Board (Audit) Regulations, 1955. 
(S.I. 1955 No. 575 (S. 57).) 

South of Scotland Electricity Board (Temporary Borrowing) 
(Amendment) Regulations, 1955. (S.I. 1955 No. 578 (S. 58).) 

Stopping up of Highways (Aberdeenshire) (No. 1) Order, 1955. 
(S.I. 1955 No. 548.) 

Stopping up of Highways (Cheshire) (No. 2) Order, 1955. (5.1. 
1955 No. 569.) 
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Stopping up of Highways (Huntingdonshire) (No. 2) Order, 1955. 
(S.I. 1955 No. 546.) 
Stopping up of Highways (Wiltshire) (No. 1) Order, 1955. (S.L. 
1955 No. 547.) 
fAny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


BUDGET RESOLUTIONS 


For the convenience of readers we print hereunder the Budget 
Resolutions passed by the House of Commons on 19th April :— 


1. Income Tax (Charge and Rates for 1955-56) 


That income tax for the year 1955-56 shall be charged at the 
standard rate of eight shillings and sixpence in the pound, and, 
in the case of an individual whose total income exceeds two 
thousand pounds, at the same higher rates in respect of the 
excess as were charged for the year 1953-54 ; 


But the amounts of tax deductible or repayable under section 
one hundred and fifty-seven (pay-as-you-earn) of the Income 
Tax Act, 1952, shall, until the sixth day of July, nineteen hundred 
and fifty-five, be the same as if the standard rate were nine 
shillings in the pound (any necessary correction being made on 
or after that day by adjusting subsequent deductions or 
repayments under that section, or, if need be, by an assessment) ; 


And it is hereby declared that it is expedient in the public 
interest that this Resolution should have statutory effect under 
the provisions of the Provisional Collection of Taxes Act, 1913. 


2. Income Tax (Personal Reliefs) 


That, as regards personal reliefs for individuals, the Income 
Tax Act, 1952 (referred to below as “‘ the main Act ’’) and the 
Acts amending it shall be amended as shown in the Schedule to 
this Resolution ; 


But the amounts of tax deductible or repayable under section 
one hundred and fifty-seven (pay-as-you-earn) of the main Act 
shall, until the sixth day of July, nineteen hundred and fifty-five, 
be the same as if those amendments had not been made (any 
necessary correction being made on or after that day by adjusting 
subsequent deductions or repayments under that section, or, if 
need be, by an assessment). 


SCHEDULE 
A. Small income relief 


In section fifteen of the Finance Act, 1952, £300 shall be 
substituted in all places for £250 (the income limit for the full 
relief), £400 for £350 (the income limit for the marginal relief) and 
ee for two-fifths (the fraction governing the marginal 
relief). 


B. Personal allowances and reduced rate reliefs 


Sections two hundred and ten and two hundred and twenty of 
the main Act shall be amended so that— 


(a) there shall be an increase of £30 in the sum of £210, and 
of £20 in each of the sums of £120, referred to in section two 
hundred and ten (as amended by the Finance Act, 1952), but 
accompanied by the following reductions in the sums referred 
to in section two hundred and twenty (as so amended), that is 
to say, a reduction of £40 in any sum of £100, £250 or £400, 
and a reduction of £80 in any sum of £200; and 

(b) the fractions of thirteen-eighteenths, eight-eighteenths 
and four-eighteenths referred to in section two hundred and 
twenty (as amended by the Finance Act, 1953), shall be altered 
so that the reduced rates given by those fractions shall in each 
case be 3d. less than the present rates of 2s. 6d., 5s. and 7s. 


C. Child relief 
Sections two hundred and twelve and two hundred and 
thirteen of the main Act shall be amended so that— 

(a) there shall be an increase of £15 in the sum of {£85 
referred to in subsection (1) of section two hundred and twelve 
(as amended by the Finance Act, 1952), and in subsections (2) 
and (3) of section two hundred and thirteen (as so amended) ; 
and 

(b) paragraph (b) of subsection (3) of section two hundred 
and twelve (emoluments payable to or in respect of a child 
undergoing training) and the provisions supplementary to it 
shall be omitted. 


D. Old age relief 


In subsection (3) of section two hundred and eleven of the main 
Act three-fifths shall be substituted for five-eighths (the fraction 
governing the marginal relief for incomes over six hundred 
pounds). 


E. Dependent relative relief 


Section two hundred and sixteen of the main Act shall be 
amended so that there shall be an increase of £20 in the sums of 
£85 and {145 referred to in subsection (1) of the section (as 
amended by the Finance Act, 1952, and the Finance Act, 1953). 


3. Income Tax (Sur-tax Rates for 1954-55) 


That income tax for the year 1954-55 shall be charged, in the 
case of an individual whose total income exceeded two thousand 
pounds, at the same higher rates in respect of the excess as were 
charged for the year 1953-54 ; 

And it is hereby declared that it is expedient in the public 
interest that this Resolution should have statutory effect under 
the provisions of the Provisional Collection of Taxes Act, 1913. 


SOCIETIES 


GRAY’S INN 


Sir Arnold McNair was entertained in Gray’s Inn Hall on 
20th April at a House Dinner upon his return from The Hague. 
Lady McNair and many of the Benchers’ ladies occupied seats 
in the gallery. The Right Hon. Sir Hartley Shawcross, Q.C., 
M.P. (treasurer), presided and proposed the toast of ‘‘ Sir Arnold 
McNair.”’ The following Masters of the Bench were also present : 
The Right Hon. The Lord Chancellor, the Hon. Mr. Justice 
Hilbery (vice-treasurer), Mr. N. L. C. Macaskie, Q.C., the Very 
Rev. the Dean of St. Paul’s, Sir Arthur Comyns Carr, Q.C., the 
Hon. Mr. Justice McNair, the Hon. Mr. Justice Sellers, M.C., 
the Hon. Mr. Justice Barnard, Sir Leonard Stone, O.B.E., 
Mr. Sydney Pocock, O.B.E., Mr. Henry Salt, Q.C., Mr. Percy 
Lamb, Q.C., the Right Hon. the Lord Reid, Mr. George Pollock, 


Q.C., Mr. H. E. Davies, Q.C., Mr. J. Mould, Q.C., Mr. A. P. 
Marshall, Q.C., Mr. G. W. Tookey, Q.C., Mr. Dingle Foot, Q.C., 
His Excellency Mr. Justice John Read, Mr. David Karmel, Q.C., 
Mr. Christopher Shawcross, Q.C., His Excellency Mr. Justice H. 
Lauterpacht, and the Under-Treasurer (Mr. O. Terry). 





Unitep Law Society announce the following debates for 
May to be held in Gray’s Inn Common Room at 7,15 p.m.: 
Monday, 2nd May: ‘This House approves of the Budget 
Proposals ’’; Monday, 9th May, guest night: “‘ It is better to 
have loved and lost than never to have loved at all’’ ; Monday, 
23rd May: annual general meeting of the Society. There will 
be no further meetings of the Society until October. 
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POINTS IN PRACTICE 


Town and Country Planning—PuRcHASE NotTicE— 
“ PILGRIM ”’ PAYMENT 


Q. We have been consulted by the owner of a small bungalow 
which is situate on a plot of land with a 300 ft. frontage to a 
main A road, and a depth of approximately 200 ft. frontage. 
The property was purchased by our client on 5th March, 1947, 
and we understand no claim was made under the Town and 
Country Planning Act, 1947, in respect of loss of development 
rights in the plot of land adjoining the bungalow. Our client 
is of advanced years and is anxious to dispose of the plot of 
land to a purchaser who wishes to erect a bungalow thereon. 
Before negotiations for the sale of the land were commenced 
our client applied to the planning authority for permission for 
the erection of a bungalow contemplated by the purchaser, and 
permission was refused. Our client appealed to the Minister 
against the refusal, and has now been informed that his appeal 
has been dismissed in view of the fact that the Minister agrees 
“with the council that the proposed bungalow would be an 
undesirable extension of existing ribbon development likely to 
prejudice the safety and free flow of through traffic using this 
open strip of the trunk road.’’ Is our client entitled to claim 
for compensation in respect of refusal of the planning permission 
and, if so, under what section of the Act and in what form ? 


A. As noclaim was made under Pt. VI of the Town and Country 
Planning Act, 1947, no claim can now be made for compensation 
in respect of the refusal of planning permission. The only 
possible remedy will be to serve a purchase notice under s. 19 
of the 1947 Act in the hope that, if it is confirmed, which seems 
likely in this case, the compensation payable will include not 
only compensation for the existing use value of the land but also 
a ‘ Pilgrim ’’ payment under s. 35 of the Town and Country 
Planning Act, 1954 (see 98 Sox. J. 860, col. 2, the thirty-eight 
lines commencing ‘‘ The remaining Lords’ amendment . . .” 
and the Solicitors’ Guide to Development and Planning, 2nd 
ed., pp. 141 and 142). It would be advisable to try to find out 
from the local authority, the district valuer, or the Ministry of 
Housing and Local Government, before serving the purchase notice, 
whether a ‘‘ Pilgrim ’”’ payment would be made, as, if it would 
not, it might be more profitable to negotiate for the sale of the 
land privately to a neighbouring owner, though one could not 
hope for any very substantial price. 


Factory—PRESCRIPTION OF PARTICULARS OF OVERTIME TO BE 
SENT TO INSPECTOR 


Q. A summons in the magistrates’ court issued against a limited 
company running an engineering factory alleges that the company, 
as occupiers of a factory within the Act, on a certain date employed 
women and young persons on overtime and failed to send in 
writing to the inspector for the district “‘ such particulars of the 
overtime as may be prescribed,” this being an offence under 
s. 130 (1) of the Factories Act, 1937. By s. 152 “ prescribed ” 
means ‘‘ prescribed by order of the Secretary of State,” now 
the Minister of Labour and National Service. We have been 
unable to find any S.R. & O. or S.I. made in consequence of 
8. 74 and covering this point, and the statutory instruments 
enquiry bureau run by Messrs. Butterworths confirm that no 
order has been published in the S.R. & O. or S.I. series or in any 
other form, but they say that in consequence of our enquiry 
they have been informed by the Ministry of Labour and National 
Service that the Factories Form No. 22 which is at present in use, 
and which is a combined register and form for notification of 
the inspector, was prescribed by order of the Home Secretary 
on 19th January, 1940. (1) Can an effective order be made 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the “‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 











under the section prescribing the information to be given other- 
wise than in S.R. & O. or S.I. form? (2) Could the summons 
be said to be bad in any event as alleging failure to do something 
which ‘‘ may be prescribed,” i.e., at some future time, rather 
than something which has already been prescribed ? 

A. Dealing first with the question numbered (2) by our 
inquirers, any point which the defendants could take as to the 
wording of the charge being defective (in that it alleges a failure 
to furnish particulars which ‘“‘ may be prescribed ”’) seems to us 
to be capable of cure by amendment, and so not substantially 
to assist the defence, bearing in mind s. 100 of the Magistrates’ 
Courts Act, 1952. Neither do we think that there is anything 
in the point about the manner of prescription of the information 
to be given to the inspector. The Act defines ‘‘ prescribed ” in 
such a way as to require no more than an order of the Secretary 
of State. It lays down nothing as to the form of that order or 
its publication nor as to the acquiescence of any other person 
or body. We think that the court should be satisfied that the 
form in question has in fact been prescribed by the Secretary’s 
order, and no doubt the prosecution is prepared to do that. 
But we know of no general authority which requires forms or 
particulars to be prescribed by Statutory Instrument (or the 
pre-1946 equivalent) and in no other way. 


Construction of Fire Escape Door without Consent of Adjoining 
Owners 


Q. We act on behalf of clients who have recently had approved 
plans for the reconstruction of a taxi garage on two floors subject 
to the provision of an emergency door in a wall belonging to our 
clients directly opening on to a property comprising a dwelling- 
house and garden in other ownership. We have tried to obtain 
the co-operation of the adjoining owner, but without success. 
The fire authorities are not, of course, concerned with the 
ownership of the adjoining property. Is there any reason why, 
in the light of the adjoining owners’ refusal to co-operate, our 
client should not proceed with the provision of the emergency 
door ? It would appear that the worst that could happen is that 
if the emergency door ever had to be used to gain access to the 
adjoining property for the purposes of escape, then our clients 
and/or their employees might be sued for a technical trespass. 

A. Assuming that the whole wall and the ground on which 
it stands are the property of the garage owners, the question 
appears to be whether any legal right enforceable by the adjoining 
owner will be infringed by the mere construction of the emergency 
door in the wall. The use of the door at any time will undoubtedly 
lead to a trespass, which may or may not be a serious one 
depending on the practical justification for its use in the particular 
situation which arises. We do not think that any general right of 
property will be infringed by the construction of the door. But 
as a precaution we would think it wise to ascertain first whether 
there is any covenant or restriction affecting the premises which 
gives the adjoining owner a right to insist on the wall being a 
continuous one, or a wall of any particular character. 


Moneylenders Acts—INVESTMENT CONCERN MAKING LOANS TO 
PURCHASERS— WHETHER SUBJECT TO AcTS 

Q. We act for clients who are investors in property, specialising 
in the purchase of blocks of flats and maisonettes. During the 
course of our clients’ business flats or maisonettes become vacant 
which they sell to purchasers, and it is sometimes necessary for our 
clients to advance a small part of the purchase price to a potential 
purchaser where the potential purchaser does not have sufficient 
resources to find the difference between the amount he can obtain 
on his first mortgage of the property in the usual way and the 
purchase price. This amount is usually advanced by way of an 
unsecured loan to be repaid over a period of five years, with 
interest at 5 per cent. per annum. The question has now arisen 
whether our clients in making these loans to the purchasers may 
be deemed to be moneylenders and subject to the strict require- 
ments of the Moneylenders Acts. In our view our clients are not 
moneylenders, as they fall within the exception under s. 6 (d) 
of the Moneylenders Act, 1900, i.e., ‘‘ bona fide carrying on any 
business not having for its primary object the lending of money, 
in the course of which and for the purpose whereof he lends 
money.’’ It should be emphasised that, as above stated, our 
clients are primarily investors in property, and these sales-off 
form a small part only of their dealings, and it is only a proportion 
of these sales-off in which there is a loan to the purchaser. 
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A. We think that the enquirers’ clients have good grounds for 
contending that they are not moneylenders within the Acts of 
1900-1927. Their business seems to be mainly that of an invest- 
ment concern, though the practice of selling off separate flats and 
maisonettes when they become vacant would probably also 
involve them in the description of property dealers. Provided, 
however, that the loans referred to are made exclusively to those 
who have contracted to buy the clients’ property, and are 
confined to the amounts required in the purchase transactions, 
we think that the loans may be said to be made “ in the course 
of and for the purpose ’’ of a business not having for its primary 
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object the lending of money. The object would be the buying and 
selling of property, or possibly (in view of the last paragraph of 
the enquiry) the acquisition and holding for investment purposes 
of property, with such changes of investment as seem expedient. 
Though we have found no authority directly in point, the cases 
on s. 6 (d) of the 1900 Act, such as Furber v. Fieldings, Lid. 
(1907), 23 T.L.R. 362, and Olds Discount Co., Lid. v. Cohen 
[1938] 3 All E.R. 281n., indicate that the exception is not narrowly 
construed. The contrasting cases of Fagot v. Fine (1911), 105 
L.T. 583, and Edgelow v. MacElwee (1918), 118 L.T. 177, present 
quite different features. 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has decided to appoint Mr. JoHn HAROLD 
BassEtTT, Q.C., to be one of the Judges of Circuit 58 (Brentwood, 
Grays Thurrock, Ilford and Southend), and to transfer Judge 
CLaRK, Q.C., one of the Judges of that circuit, to Circuit 41 
(Clerkenwell), with effect from 27th April, on the retirement of 
Judge Done. 

Mr. ARTHUR FRANK CLARK, solicitor, of Reading, has been 
elected chairman of the Hospitals House Committee for the 
Reading area of the Oxford Regional Hospitals Board. 


The Lord Chancellor has appointed Mr. ARNOLD DESQUESNES, 
Registrar of the Coventry, Banbury, Chipping Norton, Shipston- 
on-Stour, Stratford-on-Avon and Warwick County Courts and 
District Registrar in the District Registry of the High Court 
of Justice in Coventry, to be in addition the Registrar of Stow- 
on-the-Wold County Court, as from 21st April, in place of 
Mr. SS. Wickins, who has resigned. 

Mr. DonaLp Harvey has been appointed assistant deputy 
coroner for the East (Chester) Ward of County Durham. 


Mr. Haroip LEsLi£ SaGar, deputy town clerk of Farnworth, 
Lancs, has been appointed clerk and solicitor to Ripon and 
Pateley Bridge R.D.C., in place of Mr. JoHN ALEXANDER 
CHURCHILL, who has been appointed clerk and solicitor to 
Cuckfield R.D.C. 

Mr. WILLIAM JOHN WOOLLEY has been appointed coroner 
for Bridgnorth and District in succession to the late Capt. R. J. R. 
Haselwood, whose deputy he has been since 1925. The new 
deputy coroner is Mr. Epwarp THOMAS STIRK. 


The following appointments are announced in the Oversea 
Service Division of the Colonial Office :— 

Mr. D. J. Cowarp, Deputy Registrar-General, Kenya, to be 
Registrar-General, Kenya ; Mr. M. G. DE WiInTon, Crown Counsel, 
Nigeria, to be Legal Draftsman, Western Region, Nigeria ; 
Mr. W. R. DouGtas, Deputy Registrar, Barbados, to be Resident 
Magistrate, Jamaica; Mr. J. G. H. GLover, Additional Substitute 
Procureur and Advocate-General, Mauritius, to be Master and 
Registrar, Supreme Court, Mauritius; Mr. M. J. G. LaLovetrte, 
District Magistrate, Mauritius, to be Second Additional Substitute 
Procureur and Advocate-General, Mauritius; Mr. J. J. M. 
LAVOIPIERRE, Master and Registrar, Supreme Court, Mauritius, 
to be Substitute Procureur and Advocate-General, Mauritius ; 
Mr. T. PICKETT, Magistrate, Gold Coast, to be Resident Magistrate, 
Northern Rhodesia; Mr. K. W. Porack, Clerk of the Courts, 
Jamaica, to be Resident Magistrate, Jamaica ; and Mr. M. J. J. L. 
RIVALLAND, Second Additional Substitute Procureur and 
Advocate-General, Mauritius, to be Additional Substitute 
Procureur and Advocate-General, Mauritius. 


Personal Notes 
Mr. Morswyn Trevethin Thomas, solicitor, of Banbury, was 
married recently to Miss Kathleen Mobley, of Croughton, Oxon. 
Mr. Bernard Ivan Carter, assistant justices’ clerk at Denbigh, 
North Wales, was married on 23rd April to Miss Sheila Smith, 
of Thornton. 
Miscellaneous 
LOCAL GOVERNMENT SUPERANNUATION ACTS, 1937 
TO 1953, AND PRINCIPAL REGULATIONS 


Her Majesty’s Stationery Office have published an interleaved 
volume of the main local government superannuation enactments, 


which contains the following material: (1) A print of the Local 
Government Superannuation Act, 1937, arranged so as to show in 
heavy type—(a) amendments made in the text of the Act of 1937 
by the Local Government Superannuation Acts, 1939 and 1953, 
and (b) other amendments of the law made by the Act of 1953 
(inserted immediately following the provisions of the Act of 1937 
relating to the same subject-matter). (2) A print of the full texts 
of the Acts of 1939 and 1953. (3) Prints of the full texts of— 
The Local Government Superannuation (Benefits) Regulations, 
1954; The Justices’ Clerks and Assistants (Superannuation) 
Regulations, 1954; and The Probation Officers and Clerks 
(Superannuation) Regulations, 1954. Circular 28/55 of the 
Ministry of Housing and Local Government states that the volume 
is published purely for convenience of reference. It has no 
evidential value and is not to be regarded as indicating any 
particular view on any question of interpretation. The price 
is 8s. 6d. 


OBITUARY 


Mr. W. H. ABBOTT 


Mr. William Henry Abbott, retired solicitor, of Southampton, 
died on 10th April, aged 93. Admitted in 1913, he was a past- 
president of the Hampshire Law Society and a director of the 
Southampton Chamber of Commerce and of the Southampton 
and South Hants Building Society. He retired in 1946. 


Mr. H. E. ALLEN 


Mr. Herbert Elliston Allen, retired solicitor, of Aldwych, 
London, W.C.2, died on 12th April, aged 84. He was a late 
Legal Adviser to the Mine Owners’ Association. He was admitted 
in 1893. 
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